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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER; 
JOSE R. REYES; and 


FRANCISCO DIAZ, individually and on behalf 
of all others similarly situated, 


Plaintiffs, 
72 GAN. 


-against- 


COMPLAINT 
NEW YORK CITY TRANSIT AUTHORITY; 
(Class Action) 
WILLIAM J. RONAN, individually and in his 
capacity as a member and as Chairman and chief 
executive officer of the New York City Transit 
Authority, and his successors in office; 


WILLIAM L. BUTCHER, LAWRENCE R. BAILEY, HAROLD 
L. FISHER, WILLIAM A. SHEA, EBEN W. PYNE, 
LEONARD BRAUN, JUSTINE N. FELDMAN, DONALD H. 
ELLIOTT, FREDERIC B. POWERS and MORTIMER 
GLEESON, individually and in their capacities 
as members of the New York City Transit 
Authority, and their successors in office; 


WILBUR B. McLAREN, individually and in his 
capacity as executive officer for labor 
relations and personnel of the New York City 
Transit Authority, and his successors in 
office; 


LOUIS LANZETTA, individually and in his capac- 
ity as medical director of the New York City 
Transit Authority, and nis successors in office; 


CIVIL SERVICE COMMISSION OF THE CITY OF NEW YORK; 
PERSONNEL DEPARTMENT OF THE CITY OF NEW YORK; 


HARRY I. BRONSTEIN, individually and in his 
capacity as a member and as Chairman of the 

Civil Service Commission of the City of New York, 
and director of the Personnel Department of the 
City of New York, and his successors in office; 


DAVID STADTMAUVER and JAMES W. SMITH, individ- 
ually and in their capacities as members of the 
Civil Service Commission of the City of New 
York, and their successors in office, 


Defendants. 
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PRELIMINARY STATEMENT 


1. This action is brought on behalf of persons who have 
been denied employment and dismissed from employment by the New 
York City Transit Authority [hereinafter "Transit Authority"] 
solely because of their participation in methadone maintenance pro 
grams duly licensed and authorized pursuant to state and federal 
laws and regulations [hereinafter referred to as "duly licensed 
and authorized methadoné maintenance prograns"]. The action 
challenges the present Transit Authority policy of refusing to 
employ in any position all persons participating in such programs, 
without regard to their individual ability to perform, as indicate 
by their record of performance on-the-job with the Transit 
Authority or elsewhere, their record of adhere:ice to the require- 
ments of the methadone program in which they are enrolled, or any 


other relevant criterion. 


2. The policy is challenged on the ground that it 
discriminates unlawfully against persons participating in duly 
licensed and authorized methadone maintenance programs, since ther 
4s no basis for concluding that a person participating in such a 
program is less qualified to perform as an employee of the Transit 
Authority, solely because of such participation, than others 


accepted for such employment. 


3. The Transit Authority's policy is further challenged 
on the ground that it discriminates unlawfully against former 
heroin addicts participating in duly licensed and authorized 
methadone maintenance programs, as compared to other former heroin 


addicts, including those participating in drug-free treatment 


programs. It is the Transit Authority's policy not to automati- 


cally dismiss, or deny employment to, former heroin addicts who 
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are not presently using drugs, but, rather, to consider their 
cases on an individual basis. There is no reasonable ground for 
concluding that former heroin addicts presently participating in 
a methadone maintenance program are less qualified to perform the 
duties of a Transit Authority employee than all other former heroi 


addicts. 


4, The Transit Authority's policy of firing all 


employees participating in methadone maintenance programs is 


further chal.enged on the ground that it discriminates unlawfully 
against such persons, as compared to various other groups of 
employees which the Transit Authority con des are not fully 
qualified to perform the duties of all its various positions. 
These include alcoholics and persons with such medical disabilitie 
as epilepsy or heart conditions. It is the Transit Authority's 
policy not to fire such persons if they have three years’ 
seniority but, rather, to consider their cases on an individual 
basis and assigr thém to job positions appropriate to their 
condition. There is no reasonable ground for concluding that 
methadone patients are, as compared to persons in these groups, 
less qualified to perform the duties of all the various positions 


in the Transit Authority. 


5. The action charges, therefore, that the Transit 
Authority's policy with respect to methadone maintenance program 
participants, constitutes a denial of governmental employment to a 
particular class of persons without rational justification, in 
violation of the Due Process and Equal Protection Clauses of the 


Fourteenth Amendment to the United States Constitution. 
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6. The action further alleges that the Transit 
Authority's policy of excluding from employment persons in duly 
licensed and authorized methadone maintenance programs has a 
significant and substantial discriminatory impact on blacks 
and Hien” since such programs' participants are dispropor- 
tionately black and Hispanic as compared to the population 
eligible for employment with the Transit Authority. The policy 
is therefore challenged, on the additional ground that it consti- 
tutes a racially discriminatory employment criterion which has not 
been and can not be demonstrated by the employer to be necessary 
to the safe and proper conduct of its business, in violation of 
the Equal Protection Clause of the Fourteenth Amendment to the 


United States Constitution. 


Tt. ine Transit Authority's policy is further challenged 


on the ground that it conflicts with federal laws and regulations 
authorizing methadone maintenance treatment as ‘one means of dealin 


with the problem of drug abuse. It is alleged that the Transit 


As used herein, the term "Hispanic" refers to persons 
who were born or who are descended from persons who 
were born in Puerto Rico, Cuba or other Caribbean 
countries. 
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Authority's policy burdens and impedes participation in duly 
licensed and authorized methadone maintenance programs in deroga- 


tion of rights recognized by statutes and regulations of the United 


8. This is a civil action brought under 42 U.S.c. § 1981, 


JURISDICTION 


providing for the equal rights of citizens and of all persons 
within the jurisdiction’ of the United States, including the right 

to contract; under 42 U.S.C. § 1983, to redress the deprivation 
under color of state statute, ordinance, regulation, custom or 

usage of rights, privileges ard immunities secured by the 
Constitution and laws of the United States; and under the Fourteenth 


Amendment to the United States Constitution. ?laintiffs seek a 


‘declaratory judgment, pursuant to 28 U.S.C. § 2201, a permanent 


injunction, and such other relief as may be appropriate to remedy 
fhe unlawful discrimination practiced by defendants against plain- 
tiffs and all others similariy situated. The jurisdiction of this 


Court is invoked pursuant to 28 U.S.C. § 1343(3) and (4). 


CLASS ACTION ALLEGATIONS 
9. Plaintiffs bring this action on their own behalf and 
on behalf of all those similarly situated, pursuant to Rule 23(b) 


(1) and (2) of the Federal Rules of Civil Procedure. 


10. It is impossible to enumerate with any precision the 
members of the class, but it is clear that the class is so numerou 


that joinder of all members is impracticable. 


Complaint 
ll. The class consists of: 

A. All those persons who have been dismissed f 
employment by the Trancit Authority, or would in the fu’ 
be subject to dismissal, solely because of their partic 
in aly licensed and avthorized methadone maintenance 
programs; 

B. All those persons whose applica. ions for 
ment with the Transit Authority have been rejected, c¢ 
in the future ie sundect to rejection, solely becaus 
participation in duly licensed and authorized methac 
maintenance programs; 

C. All those persons who have been or wi! 
future be deterred from applying for employment with the 
Transit Authority »y the Authority's policy of excluding from 


such employment all persons particivating in duly licensed 


12. The plaintiffs will fairly and adequately protect 


and «uthorized methadone maintenance programs. | 
the interests of the class. Each of them either was dismissed . 


employment with the Transit Authority, or had his application for 


such employment denied, solely because of his participation in a 


claims are typical of the claims of the class. 


13. The questions of law arid fact common to the class 


{ 
duly licensed and authorized methadone maintenance program. * 
i 


include the following: 
A. Whether the Transit Authority's policy of 
excluding from employment all persons participating in duly 


licensed and authorized methadone maintenance programs, 
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discriminates against such persons on an irrational basis, 
as compared to all other persons eligible for employment, 
and thereby violates the Due Process and Equal Protection 
Clauses to the Fourteenth Amendment to the United States 
‘Constitution; 


B. Whether the Transit Authority's policy of 


excluding from empley.cent all persons participating in duly 


licensed and authorized methadone maintenance programs, 
discriminates against such persons on an irrational basis, as 
compared to other former heroin addicts, including those 
participating in drug free treatment programs, and thereby 
violates the Due Process and Equal Protection Clauses to the 
Fourteenth Amendment to the United States Constitution; 

C. Whether the Transit Authority's policy of 
dismissing from employment all persons participating in duly 
licensed and authorized methadone maintenance programs, 
discriminates against such persons on an irrational basis as 
compared to various other groups of employees which the 
Transit Authority concludes are not ful*y qualified to perfor 
the duties of all its various positions, and thereby violates 
the Due Process and Equal Protection Clauses to the Four- 
teenth Amendment to the United States Constitution; 

D. Whether the Transit Authority's polucy of 
excluding from employment all persons participating in duly 
licensed and authorized methadone maintenance programs, 
constitutes a racially discriminatory employment criterion 
which has not been and cannot be demonstrated by the Transit 
Authority to be necessary to the safe and proper conduct of 
its business, and thereby violates the #qual Protection 
Clause to the Fourteenth Amendment to the United States 


Constitution. 
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E. Whether the Transit Authority's policy of 
excluding from employment all persons participating in duly 
licensed and authorized methadone maintenance programs, 
burdens and impedes participation in such programs, in 
derogation of rights recognized by statutes and regulations o 
the United States. 

F. What relief would be sopnoertute on behalf of 


the class. 


PARTIES 


14. Plaintiff CARL A. BEAZER, a black, resides at 1074 
Summit Avenue, Bronx, New York. He was hired by the Transit 
Authority in May 1960. He was dismissed by the Transit Authority | 
on August 15, 1972, solely because of his participation in a duly 


licensed and authorized methadone maintenance pvrorram. 


15. Plaintiff JOSE R. REYES, an Hispanic, resides at 
12-11 31st Avenue, Astoria, New York. He was hired by the Transit 
Authority in April 1968. He was dismissed by the Transit Authority; 
on September 29, 1972, solely because of his participation in a 


duly licensed and authorized methadone maintenance program. 


16. Plaintiff FRANCISCO DIAZ, an Hispanic, resides at 


3865 Baychester Avenue, Bronx, New York. He passed the examinatioy 


for the position of Maintainer's Helper with the Transit Authority 
administered in or about February of 1970. At his preappointment 
medical examination he was found medically disqualified, and he 
was denied employment with the Transit Authority, on September 23, 
1970, and continues to be excluded from such employment, solely 
because of his participation in a duly licean.2d and authorized 


methadone maintenance program. 
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17. Defendant TRANSIT AUTHORITY exists pursuant to the 
laws of the State of New York (N.Y. Pub. Auth. Law § 1201(1) ), an 
is declared by law to be a body corporate performing a governmenta 
function (N.Y. Pub. Auth. Law § 1201(1) and § 1202(2) ). It has 
as its purpose, inter alia, the operation of the New York City 
subway system (N.Y. Pub. Auth. Law § 1202(1) ). In furtherance of 


that purpose it employs approximately 42,000 - 43,000 persons. 


e 


18. Defendant WILLIAM J. RONAN is a member of the Transi 
Authority and serves as its chairman. He also serves as the Trans 
Authority's chief executive officer and is responsible, inter alia 
for the appointment, discipline and removal of the Transit 


Authority's employees (N.Y. Pub. Auth. Law § 1202(2) ). 


19. Defendants WILLIAM L. BUTCHER, LAWRENCE R. BAILEY, 


HAROLD L. FISHER, WILLIAM A. SHEA, EBEN W. PYNE, LEONARD BRAUN, 


JUSTINE N. FELDMAN, DONALD H. ELLIOTT, FREDERIC B. POWERS and 


MORTIMER GLEESON are all members of the Transit Authority. 
Together with defendant Ronan they constitute the Transit 


Authority's entire membership. 


20. Defendant WILBUR B. McLAREN is the executive officer 
in charge of labor relations and personnel for the Transit 


Authority, and derendant LOUIS LANZETTA is its medical director. 


21. Defendant NEW YORK CITY CIVIL SERVICE COMMISSION 
is responsible for promulgating rules governing the apvointment, 
promotion and continuance of employment of all employees Of the 


New York City Transit Authority (N.Y. Pub. Auth. Law § 1210(2) ). 


22, Defendant NEW YORK CITY DEPARTMENT OF PERSONNEL 
applies medical standards to applicants for employment with the 


New York City Transit Authority. 


a 


18a 
Complaint 


23. Defendant HARRY I. BRONSTEIN serves as a member and 


as chairman of the Civil Service Commission, and as director of th 


Personnel Department. 


24. Defendants DAVID STADTMAUER and JAMES W. SMITH are 
members of the Civil Service Commission. Together with defendant 
Bronstein they constitute the Civil Service Commission's entire 


membership. 


oe 


FACTUAL ALLEGATIONS 


The Transit Authority Policy 


cree eRe ee eaten mente 


25. The Transit Authority maintains an absolute policy 
against the empicyment, in any capacity, of persons participating 
in methadone maintenance programs, withcu, regard to an tndiv tans) | 
participant's ability to perform as demonstrated by his performanc 
on-the-job with the Transit Authority cr elsewhere, his record of 


adherence to the requirements of the methadone maintenance program 


in which he is participating, or any other relevant criterion. 


26. This policy is enforce? by means of a program 
initiated in or about March 1970, for the purvose of screening out 
drug users, under which medical examinations, including urinalysis 
are administered on a periodic tasis to most Transit Authcrity 
employees, aid are administered *e applicants for employment prior 


to appointment. 


27. Execution of this policy resulted in the dismissal 


of plaintiff Beazer fron employment with the Transit Authority. 
A. Plainiiff Beazer was employed by the Transit 
Authority for eleven years, prior to hi- dismissal. During } 
that period he demonstrated his ability to perforn tne duties 
of a variety of Transit Authority positions in a sunerior 
manner. He received a number of promotions, each of which 
was based on an assessment of nis record, together with his 


performance on written and practical examinations ‘lesigned to 
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test a candidate's ability to perform the duties of the 
position being tested for. Through this process he was 
promoted from the position of car cleaner to conductor and, 
on May-15, 1966, to towerman. His performance as a towerman 
resulted in his being assigned the task c¢ ~  4ning many new 
employees. 

B. Im late April of 1971, plaintiff Beazer volun- 
tarily entered the Methadone Maintenance Treatment Frogram 
administered by the United States Veterans Administration 
Hospital located in Manhattan. While participating in this 
program he continued to perform the duties of his position 
as towerman in a fully satisfactory manner, from approximately 
mid-July, 1971, until he was suspended on or about September 
1, 1971. 


CC. On or about August 31, 1971, the Transit Authority 


in response to its request, indicating that plaintiff -eazer 
had been receiving methadone maintenance treatment, as a2 
result of which he was immediately suspended from employment, 
and on October 4, 1971, charged with violating a Transit 
Authority regulation prohibiting the use of drugs. 


charges specifically escused him of being "on ¢ drug treatmen 


‘ 
received records from the Veterans Administration Hospital, = 


program." 

D. A hearing on these charges was conducted on 
November 3, and November 22, 1971. During the hearin the 
Transit Authority conceded that it maintained an absolute 
policy requiring dismissal of and dental of employment to, 
methadone maintenance program participa <s. Beazer conceded 


the charge that he was on a methadone maintenance progre™, 
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but contended that that alone should not justify his 
dismissal. A specific request was made that if it was 
determined some disciplinary action was warranted, he be 
transferred from his job as towerman to a less critical job. 


‘On November 26, 1971, the Hearing Referee recommended that 


effective November 26, 1971. 


E. On June 29, 1972, the Impartial Disciplinary 


Review Board of the Transit Authority recommended that the i 
Hearing Referees's recommendation be sustained. The Board 


noted that Beazer “has done his job well and has received a 


relatively few cautions and warnings for the time that he has 


been employed." It noted further that "from all of the 


evidence presented, it would appear that Mr. Beazer had | 


handled his job competently while participating in the 


the charges be sustained and that Beazer be dismissed, 


methadone maintenance program." The Board made its recommen- 


datior solely on the basis of findings that Beazer had in fact 


violated the rule prohibiting the use of drugs by reason of 


his participation in a methadone maintenance program. The 


Board urged the Transit Authority to reconsider its rules 


relating to drug users: 


"to determine to what extent, if 
any, “hey should be revised in the 


light of modern medical and scien- * 
tific advances in the treatment of 

drug usage. Moreover, it is the 

recommendation of this Board, that 

if it is found that an employee using 

methadone can work in some capacity 

for the Authority, the Authority take 

whatever steps that are necessary to 

reemploy Carl A. Beazer." 


F. On August 15, 1972, the Transit Authority, with- 


adopted the recommendations made in the disciplinary procedur 
anu dismissed Beazer from employment, effective November 26, 


1971. 


out issuing an opinion or giving any reasons for its ruling, 
' 4 
-12- | 
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G. Plaintiff Beazer has had 1 excellent record in. 

the Veterans Administration Methadone Maintenance Treatment 
Program from the time he entered, in April of 1971, to date. 
The Hearing Referee noted in his opinion that "credible 
evidence" had been presented: 

"that he has never missed coming in 

and picking up his methadone, and 

that he is known to be complying with 

the program because urine samples are 

taken- twice a week and tested. 

"It therefore must be concluded 
that Respondent [Beazer] is adhering 


to the program. He was described as 
an ‘excellent patient.'" 


H. Following Beazer's suspension by the Transit 
Authority, he was employed by the Veterans Administration in 
their drug detoxification program as a rehabilitation 


technician counselor. 


28. Execution of the Transit Authority's policy against 
the employment, in any capacity, of persons participating in 
methadone maintenance programs, resulted in the dismissal of 
plaintiff Reyes. 

A. Plaintiff Reyes was employed by the Transit 
Authority for almost four years, prior to his dismissal. 
During that period he demonstrated his ability to perform the 
duties of different positions with the Transit Authority in a 
superior manner. During his period of employment with the 
Transit Authority he was promoted from the.position of 
Maintainers' Helper to Ventilation and Drainage Maintainer. 
This promotion was based on an assessment of his record, 


together with nis performance on written and practical 


examinations designed to test a candidate's ability to perfo 
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the duties of the position being tested for. From approxi- 
mately May 1, 1969, he was responsible for the training and 
supervision of numerous apprentices. 
B. On or about March 1, 1970, plaintiff Reyes 


‘voluntarily entered the Beth-Israel Methadone Maintenance 


Treatment Program, at the St. Claire Hospital. He continued 


to perform the duties of his position as Ventilation and 
Drainage Maintainer in a fully satisfactory manner for a 
period of over one and one-half years, until on or about 
November 1, 1971, when he was suspended from employinent. 

C. As a result of a medical examination, conducted 
on November 1, 1971, the Medical Director of the Transit 
Authority,defendant Lanzetta, discovered that vlaintiff Reves | 
had been receiving methadone maintenance trea* tnt, and told 
Reyes at that time that he was being suspendee ,ecause of his 
participation in methadone maintenance t1 atment. He was 
suspended effective immediately, and on Decemder 13, 1971, 
was charged with violating a Transit Authority regulation 
prohibiting the use of drugs. 

D.. A hearing on these charges was conducted on 
January 19, 1972. During the hearing the Transit Authority's 
absolute policy against the employment of methadone mairte- 
nance program participants was confirmed. The Medical 
Director of the Transit Authority, defendant Lanzetta, 
testified that he never fave, and it was his policy not to 
give, permission to Transit Authority employees to varticipat 


4n methadone maintenance programs under any circumstances. 
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And the Hearing Referee noted that the Transit Authority's 
"policy of not permitting employees who are under methadone 
treatment to remain in the system" had been established. 
Reyes con.:ded the charge that he was on a methadone mainte- 
nance program, but contended that that alone snould not 
justify his dismissal. There was testimony that scientific 
tests administered to Reves by a recognized expert demon- 
strated that Reyes' psychomotor performance whlle maintained 
on methadone, as determined by tests of his rotary pursuit 
skills and reaction times, was normal or above normal, as was 
his intellectual performance. on January 21, 1972, the 
Hearing Referee recommended that the charges be sustained and 
that Reyes .be disuiseca. 

E. On September 29, 1972, the Transit Authority, 
without issuing an opinion or giving an *eatons for its 
ruling, sustained the charges and dismissed Reyes from 
employme.t, effective January 20, 1972. 

F. Plaintiff Reyes has had an excellent record in 
the Beth-Israel Methadone Maintenance Treatment Program at 
the St. Claire Hospital from the time he entered, in March of 
1970, to date. There was testimony at his hearing by the 
Medical Director of the St. Claire program that he hac. An 
excellent record, had-never failed to come in to get his 
methadone as scheduled, and did not use drugs other than 


methadone. 


G. He has been employed by the Mt. Sinae Methadone 


Maintenance Treatment Program as a social nealth advocate 


from January 17, 1972, to date. 
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29. Execution of the Transit Authority's policy against 
the employment, in any capacity, of persons particinating in 
methadone maintenance programs, resulted in the denial of such 


employment to plaintiff Diaz. 

A. Plaintiff Diaz has been employed as a sheet- 
metal mechanic with the same employer since approximately 
March 1962, a period of almost eleven years. He has partici- 
pated in the Bernstein Institute Methadone Maintenance 

Treatment Program of the Beth-Israel Medical Center since 
November of 1969, a period of apvroximately three years. 
Throughout his period of employment he has demonstrated his 
ability to perform in a superior manner. His fellow workers 
have elected him union shop steward for the last eight years, 
in recognition of his leadership abilities. 

B. In or about February of 1970, plaintiff Diaz too 
the examination for the position of Maintainer's Helper with 
the Transit Authority, which he passed. At the preappoint- 
ment medical examination, on or about June 5, 1970, he 
revealed the fact that he was a methadone maintenance prorram 
participant, and submitte: letters from Dr... Harold L. Trigg, 
Chief of the Methadone Maintenance Service, Associate Directo 
of Psychiatry, and Associate Director of the Bernstein 
Institute, Beth-Israel Medical Center, and from a staff 
medical doctor. These letters testified to his @xcellent 
record in the Beth-Israel Program, and specifically noted 
that he had been totally free of illicit drug use throughout 
his period of participation in the program. After having 


successfully completed all aspects of the medical examination 


participants were not accepted for employment with the Transit 


he was told that he was disqualified because methadone progcrar 
Authority. 
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C. Diaz appealed his "medical disqualification” to 
the Transit Authority and was notified that he did not meet 
the requirements as established by the Transit Authority and 
the Personnel Department. His subsequent appeal to the City 
Civil Service Commission was denied without opinion on 


September 23, 1970. 


30. Plaintiff Diaz has had an excellent record of 


participation in the Beth-Israel Methadone Maintenance Treatment 


Program from the time he entered, in Nevember of 1969, to date. 


Si. The present "Medical Standards and Regulations 
For All Operations and Maintenance Positions" with the Transit 


Authority, proposed b: the Transit Authority and issued May 7, 1971 


by the City Civil Service Commission, provide that at the vre- 


appointment medical examination a candidate will be disaualified 
for appointment if his urinalysis reveals the presence of 


"unauthorized" substances, and if "drug addicticn or drug abuse” 
‘are determined. The Transit Authority and the Civil Service 
Commission define these terms to include methadone maintenance. 
These standards govern 53 classes of positions, and 81 per @nnun ») 
positions, covering approximately 35,000 - 36,000 Transit Authorit; 
employees. Positions governed include, for example, the following 
Bus Maintainer, Car Cleaner, Car Inspector, Car Maintainer, 
Collecting Agent, Light Maintainer, Maintainer's Helper, Railroad 
Clerk, Railroad Porter, Telephone Maintainer, Turnstile Maintainer 


Ventilage and Drainage Maintainer. 
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The Transit Authority Policy Was Adovted Without Adeauate 
Grounds for Concluding It Was Reasonable or Necessarv 


32. The Transit Authority adopted its absolute policy 
against the employment of methadone maintenance program parti- 
pants, without having had any rational grounds for concluding 
that a person is not qualified satisfactorily to perform the 
duties of a Transit Authority employee, in any capacity, solely by 


virtue of his participation in such a program. 


a3. The Transit Authority made no effort to analyze 
the requirements of the many jobs to which its employees may be 
assigned, in order to determine the relevance of a person's 
participation in a methadone mei tenance program to his ability 


to perform the various different kinds of jobs. 


34. The Transit Authority made no effort to assess the 
performance of Transit Authority employees participating in 
methadone maintenance programs, and had no evidence that such 
employees were failing to perform the duties of their vositions 
satisfactorily, or were not qualified to perform satisfactorily 
the duties of other positions within the Transit Authority, prior 
to instituting the policy requiring their discharge and prohibitin 


the employment of any other such persons. 


35. The Transit Authority had no reliable data relating 


to the characteristics of participants in duly licensed and 
authorized inethadone maintenance programs indicating that a 
participant would not be able satisfactorily to perform the cuties 
of a Transit Authority employee: 
A. The Transit Authority had no reliable data 
indicating that the taking of methadone pursuant to duly 


licensed and authorized methadone maintenance prorrams would 
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adversely affect any functional capavility which might be 
related to performance of the duties of a Transit Authority 
employee; 

B. The Transit Authority had no reliable data 
‘4ndicating that participants in duly licensed and authorized 
methadone maintenance programs were more likely to be abusing 
drugs so as to adversely affect their ability to verform the 
duties of a Transit Authority employee, than other persons 


accepted for employment; 


36. The Transit Authority, therefore, adopted its 
absolute policy against the employment of methadone maintenance 
program participants without having had any reasonable grounds for 
concluding that said policy was necessary, or indeed that it was 


rationally related, to the safe and proper conduct of its business. 


The Transit Authority Policy Cannot be.Justified as 
iia = 


2 OS ed 
Reasonable or Necessary 


EY Ke All available reliable data indicate, in fact, that 


— 


ae 


a person's ability satisfactorily to perform the duties of a 
Transit Autho-4ty employee would not be adversely affected solely 


by virt:iu,of his participation in a duly jicensed and authorized 


38, Methadone maintenance is a widely reco7nized, 
officially sanctioned, and increasingly dominant form of treatment 
for persons suffering from addiction to heroin. It is designed to 
prevent such persons from ur‘ng heroin, and to enable them to wor!: 


and otherwise lead productive lives in society. 
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39. Methadone has been under investigation for use in the, 


maintenance treatment of persons addicted to heroin for more than 
nine years. Methadone maintenance is now a well~established mode 
of treatment, pursuant to which stabilizing doses of methadone are 
administered on a daily basis in order to eliminate the addict's 
psychological and physiological craving for heroin, and to 
establish a "blockade" shielding the former addict from the mental 


and physical effects of, heroin. 


40, After achieving favorable results with experimental | 
programs, New York State became committed to methadone detnvensnne | 
on a large scale approximately three years ago. In January of 
1970. Governor Rockefeller asked the New York State Legislature for 
millions of dollars tu make "outpatient methadone facilities 
available...in every community with a substantial addiction prob- 


lem" (Governor's Budget Message, Session Laws of New York 3055 


(McKinney's 1970) ). Methadone ma ntenance is now the dominant 


York City area alone, federal, state and local funds support more 
than twenty separate methadone maintenance programs with approxi- 


mately 28,0U0 participants. The number of persons maintained on 


mode of treatment for heroin addiction in New York. In the Nez | 
| 


methadone is continually increasing. 


HL, The Food and Drug Administration of the Unived State 
Department of Health, Education and Welfare, after consultation 
with numerous professional groups, advisory committees and 
individual experts, recognized methaaone's established value in th 
maintenance treatment of heroin addiction by proposing on April 3, 
1972, that the drug be removed from its experimental elassification 
under existing federal regulations (Proposed 21 C.F.R. § 130.48(b) | 
37 Fed. Reg. 6940 (1972) ). A regulation implementing this 


recommendation is to be published shortly. 
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he, Under federal statutes, and both proposed and 
|existing federal regulations, the operations of methadone mainte- 
nance programs are strictly controlled, and participation in such 
programs is carefully monitored. Any person dispensing methadone 
must register annually with the Bureau of Narcotics and Dangerous 
Drugs, United States Department of Justice, and obtain the 
approval of the Food and Drug Administration (21 U.S.C. § 822; 21 
C.F.R. § 301; 21 U.S.C.,§ 355; 21 C.P.R. § 130.44; Proposed 21 
C.F.R. § 130.48(b), 37 Fed. Reg. 6940 (1972; ). Present New York 
State regulations also require that dispensers of methadone obtain 
certificates of approval and registration issued by the New York. 
State Department of Health, Bureau of Narcotic Control, pursuant 


to § 3311 of the New York Public Health Law (10 N.Y.C.R.R. § 80.23}. 


After April 1, 1973, certification under a detailed Tegulatory), 


scheme established by Title V of the New York Controlled Substance 
Act will be required of all methadone maintenance prorrams in the 
State. Failure tc comply with either the state or federal 
regulatory structure renders the ooererer = a methadone mainte- 


nance program criminally liable. )}—— 


AS. The Food and Drug Administration requires that 
methadone maintenance program participants be medically tested at 
least once weekly for evidence of the use of heroin or any other 
drug clinically indicated (21 C.F.R. § 130.44(c)(6); Proposed 21 
C.F.R. § 130.48(b)(2), 37 Fed. Reg. 6942 (1972) ). 


44, Pursuant to the laws and regulations cited in paras. 
41 - 43° above, and their own p licies, administrators of metha- 
done maintenance programs in the New York City area have institute 
a variety of procedures to ensure that CES take their 


methadone as prescribed, and to determine whether they take illici 


drugs. These procedures include, inter alia: supervision of the 
administration of methadone to ensure that it is taken on a regula 
basis as prescribed; regular urinalysis (at least one weekly) to 
determine whether the prescribed methadone is being taken and also 
whether there has been illicit drug use; supervision and monitorinz 
by counsellors and other supportive personnel who are proficient ir 


detecting the symptoms of illicit drug use. 


45. The Transit Authority has no comparable procedures 
to assure itself that its employees are not using illicit drugs. 
On information and belief it is the Transit Authority's policy at 
present to test its employees for illicit drug use only approxi- 
mately once a year, and persons in certein positions of employment 


with the Transit Auth:rity are apparently never tested. 


46, Seientifically designed and administered studies 
have uniformly found that methadone maintenance has no adverse 
affect on performance effectiveness. These studies are based on 
tests of intellectual functioning, and of psychomotor performance 
as determined by rotary. pursuit tests and by visual and auditory 
reaction-tine tests. Studies of the performance of persons in 
situations requiring both skilled performance and social respon- 


sibility also show that methadone maintenance has no adverse effec 


47, The City of New York has recognized both the employ- 
ability, and the need for employment, of ex-addicts, including 


ex-addicts participating in methadone maintenance programs. On 


personnel policy and procedure bulletin relating to "City Policy o 


March 22, 1972, the City's Department of Personnel published a | 


Employment of Ex-Drug Addicts." It notes that the policy resulted 


a 


from "an intensive study of the employability of ex-drug addicts. 
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And it provides that ex-addicts, including specifically tnose 
persons participating in methadcone maintenance programs, shall not 
be automatically disqualified from employment in any City position 


except the uniformed services. 


48. he Transit Authority's absolute policy against the 
employment of methadone maintenance program narticipants is 
therefore not necessary, and indeed is not rationally related, to 
the safe and proper conduct of its business. 


The Transit Authority's Policy Discriminates Arainst Nethadone 
Maintenance Program Participants as Comnared to Other Former 


sherds cc cameo wee ah a tn 


Heroin Addicts 


49, The Transit Authority does not maintain an absolute 
policy against the em loyment of former heroin addicts who are not 
presently using drugs. Instead the Transit Authority makes 
decisions as to the employment of such versons based on the 


circumstances of the individual case. 


50. There is no reasonable ground for concluding that 


former heroin addicts presently participating in duly licensed 


and authorized methadone maintenance programs are less qualified 
to perform the duties of a Transit Authority emplovee than all 
other former heroin addicts, including those participating in 
drug-free treatment programs. 

The Transit Authority's Policy Discriminates Arainst Methadone 
Maintenance Prorram Particivants as Comvared to Other Grouns 


Which the Authority Concludes Are Not Fully Qualified for All 
Its Pos: Positions 


51. The Transit Authority does not maintain an absolute 
policy requiring the discharge of employees suffering from a 


variety of medical or other disabilities including alcoholism, 
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epilepsy, or heart conditions, who are as a result, in the Transit 
Authority's opinion, not fully qualified to perform the duties of 
all its various positions. Instead the Transit Authority allows 
such persons, under certain circumstances, to continue in its 
employ, limiting them to selected positions where that appears 
| necessary. Thus, for example: 
A. Transit Authority employees with three years' 


senicrity who are discovered to be alcoholics are not 


automatically discharged. Instead they are suspended from 
duty and provided with an opportunity to attend an alcoholic ‘ 
treatment center pursuant to the Transit Authority s alzoholi 
treatment program. Upon discharge bv the treatment center th 


alcoholic is allowed to resume werk with the Transit Authorits 


— 
‘ 


If he maintains a good record fon: 


in a non-critical position. 
three subsequent vears, he will be eligible for.his previous 
position, even if it is a critical, safety-sensitive position. 
Approximately 3,000 employees are now participating in the 


Transit Authority's alcoholism program, receiving treatment 


and/or counselling. 
B. Transit Authority employees with three years' 
seniority who are discovered to have medical disabilities, 


such as epilepsy or heart conditions, are placed, whenever 


possible, in “limited service" positions, rather than being 


discharged. The Transit Authority now has approximately 


1,500 employees in limited service positions. 


52. There is no reasonable ground for concluding that 


methadone maintenance program participants are less qualified to 
| perforr the duties of all the various positicns within the Transit 
Authority than employees in the groups referred to in para. 51 


, 


, above. 


Complaint 


The Transit Authority's Policy Has a Racially Discriminatory Impac 


53. Statistics available from the United States Denart- 
ment of Commerce, Bureau of the Census indicate that the civilian 
workforce for the New York Standard Metropolitan Statistical 
‘eae te approximately 15.0% black avi3 5.1% Hispanic. The racial 
composition of this population can be assumed to approx*mate the 
racial composition of the population eligible for employment with 
the Transit Authority save for the latter's policy of excluding al 
methadone maintenance vrofram participants. The methadone mainte- 


Fag 


tly a sub-group of the civilian workforce, 
4/ 
is approximately 30.3% black and 19.7% Hisnanic. This data | 


indicates that the probability of a black or Hispanic person being 


denied employment by the Transit Authority due to his participation 5 


in methadone maintenance is substantially and significantly hirier 


than the same probability for his white counterpart. 


54. Hence, the Transit Authority's policy of excluding 
all methadone maintenance prorram participants from employment has 
a significant and substantial discriminatory impact upon black and 
Hispanic persons otherwise eligibie fer Transit Authority 
employment. 


ashen 


2/ "Civilian workforce" is defined by the Bureau of the Census to 
include all non-military persons who are either employed, or 
looking for and available to accept employment. 


| 
"Standard Metropolitan Statistical Area" (SMSA) is a designa- | 
tion utilized by the Bureau of the Census. Counties contiz- 
uous to a county or counties containing a city of 50,0006 
persons or more are included in an SMSA if, according to 
criteria establishec by the Bureau of the Census, they are 
socially and economically integrated with the central city. 

The New York SMSA includes New York City and Westchester, 
Rockland, Nassau and Suffolk Counties. It comprises the area 
from which the Transit Authority can res:onably be expected to 
draw its 42,000 - 43,000 employees. 


Records regarding the ethnic composition of the methadone main 
tenance population are maintained by the Rockefeller University 
Methadone Information Cencer. Under contract to the Nex York 
State Narcotic Addiction Centr:1 Commission, the center is re-| 
sponsible for gathering extensive information conecrnine meth 
done maintenance in the New Yor City metropolitan area. 
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The Transit Authoritv's Policy Burdens end Impedes Participation 


In Methadone Maintenance Treatment 


55. Federal law, and the regulations and policies of 
various federal governmental agencies, support the right to partic- 
ipate in methadone maintenance treatment. Thus the Drur Abuse 
Office and Treatment Act of 1972, Public Law 92-255,86 Stat. 65, 
sect. 101(8), provides that: "Control of drug abuse requires the 
development of a comprehensive, coordinated long-term federal 
strategy that kes. artic health programs to rehabil- 
itate victims of drug abuse." The federal regulations referred to 
in paras. 41-43 above provide a regulatory scheme pursuant to whict 
persons can legally be maintained on methadone. Federal arencies 
provide substantial financial support for the conduct of metnadone 


maintenance programs. 


| 56. Employment is generally recoenized to be crucial to 
the success of a methadone maintenance treatment program. Thus, 
fer example, the "City Policy on Employment of Ex-Drug Addicts" 
referred to in parar 47 above, states that "the assurance to the 
addict of a gainful and rewarding employment is an essential 
motivating force for undertaking and completing treatment for his 


addictive habit.” 


Ss]. Methadone maintenance is a treatment modality which 
may last anywhere from a few years to a lifetime. Employment 


opportunity for crogram participants is, therefore, additionally 


\ essential. 


58. The Transit Authority's policy of excluding from 
employment all metnadone maintenance prorram particivants tends 


to discourage persons froin participating in methadone maintenance 


pa 
/ 
ae 24 50nL 


gy ee S 


f 
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programs, penalizes persons who do participate, and reduces their 


opportunities for rehabilitation. 
VIOLATIONS OF LAW 


59. As a result of the defendants' continuing pattern anc 
practice of discrimination, as 4llustrated by the svecific meted 
of discrimination described above, plaintiffs and the class they 
represent have been and are being denied employment with the 
Transit Authority in derogation of their rights under the Four- 
teenth Amendment to the United States Constitution, and under 


42 U.S.C. §§ 1981 and 1983. 


60, The Transit Authoritv's policy of excluding from 
employment, in any capacity, participants in methadone maintenance 
programs violates their rights in that: 

A. The policy results in the denial of public 
employment to certain classes of persons without rational 
justification in violation of the Due Process and Eaual 
Protection Clauses of the Fourteenth Amendment to the 
Constitution; 

B. The policy has a significant and substantial 
discriminatory impact on black and Hispanic persons otherwise 
eligible for Transit Authority emoloyment, and neither has 
been nor can be justified by the Transit Authority as 
necessary to the safe and proper conduct of its »usiness, in 
violation of the Equal Protection Clause of the Fourteenth 


Amendment to the Constitution; 


i 
| 


Compiaint 
C. The policy burdens and impedes participation 


in duly licensed and authorized methadone maintenance ~— 
4n deroration of rights recognized by statutes and — 


of the United States. j 
IRREPARABLE INJURY | 


61. Plaintiffs and the class they represent have no 
adequate remedy at law. Plaintiffs have suffered, are sufferinc, 
and will continue to suffer irreparable injury as a result of 
defendants' discriminatory policies and practices unless and until 


the relief demanded in this complaint is pranted. 


PRAYER FOR RELIEF 


WHEREFO..E, plaintiffs individually, and on behalf of 
all others similarly situated, respectfully pray that this Court: 
A. Declare, pursuant to 28 U.S.C. § 2201, that 
defendants' refusal to employ, in any capacity, all pevsons 


participating -in duly licensed and authorized methadone 


Constitution of the United States; 

Be Enjoin defendants, their agents, employees, 
and all those acting in concert with them, and their succes- 
sors, from refusing to employ, in any capacity, persons 


participating in duly licensed and authorized methadone main- 


| 

| 

maintenance programs is in violation of the laws and the 
\ 

{ 


tenance programs, solely because of such participation; 

C. Order that plaintiffs Beazer, Reyes and Diaz, 
and all other members of the class they represent who were 
dismissed, or whose applications for employment were denied, 
solely because of their participation in duly licensed and 


authorized methadone maintenance programs, be provised 
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employment with the Transit Authority in positions appropriat 


to their abilities and experience, together with backpay and 


other benefits of employment from the date they were unlaw- 


fully discharged or denied employment; 
: D. Retain jurisdiction of this action until such 


time as the Court can be assured defendants are complying, wit! 
its order; . 
E. Award plaintiffs their costs, including disburse 
ments and reasonable attorneys' fees; 
F. Grant such other and further relief as may be 


proper. 


DATED: New York, New York 


December 15, 1972 


Respectfully submitted, 


MICHAEL MELTSNER 

435 West 116 Street 

New York, New York 10027 
280-3867 


ELIZABETH B. DUBOIS 
740 West End Avenue 
New York, New York 16025 


MARTTIE L. THOMPSON 

RICHARD HILLER 

Community Action for 
Legal Services, Inc. 

335 Broadway 

New Yor!:, New York 10013 


Attorneys for Plaintiffs 


certain ent nearer 
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UMITED STATES DISTRICT COURT rurk insu 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER; 
JOSE R. REYES; and 


FRANCISCO DIAZ, individually and on behalf 
of all others similarly situated, 
72 Cis .% 3307 
Plaintiffs, 


-against- 
NEW YORK CITY TRANSIT AUTHORITY; 


WILLIAM J. RONAN, individually and in his DEFENDANTS 
capacity as a member and as Chairman and NEW YORK CITY 
chief executive officer of the New York TRANSIT AUTHORI’ 
City Transit Authority, and his successors et al. 

in office; 


WILLIAM L. BUTCHER, LAWRENCE R. BAILEY, 
HAROLD L. FISHER, WILLIAM A. SHEA, EBEN W. 
PYNE, LEONARD BRAUN, JUSTINE N. FELDMAN, 
DONALD H. ELLIOTT, FREDERIC B. POWERS and 
MORTIMER GLEESON, individually und in their 
capacities as members of the New York City 
Transit Author‘ty, and their successors in 
office; 


WILBUR B. McLAREN, individually and in his 
capacity as executive officer for labor 
relations and personnel of the New York 
City Transit Authority, and his successors 
in office: 


LOUIS LANZETTA, individually and in his 
capacity as medical director of the New York 
City Transit Authority, and his successors 
in office; 


CIVIL SERVICE COMMISSION OF THE CITY OF NEW 
YORK; 


PERSONNEL DEPARTMENT OF THE CITY OF NEW YORK; 


HARRY I. BRONSTEIN, individually an¢ in his 
capacity as a member and as Chairman of the 
Civil Service Commission of the City of New 
York, and director of the Persorinel Department 
of the City of New York, and his successors in 
office; : 


DAVID STADTMAUER and JAMES W. SMITH, indivicually 
and in their capacities as members ef the Civil 
Service Commission of the City of New York, and 
their successors in office, 


Defendants 
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The defendants, New York City Transit Authority, 
William J. Ronan, William L. Butcher, Lawrence R. Baile: 
-Harold L. Fisher, William A. Shea, Eben W. Pyne, Leonard 
Braun, Justin N. Feldman, Donald H. Elliott, Frederic B. 
Powers, Mortimer Gleeson, Wilbur B. McLaren and Louis Lanzetta, 
by their attorney John G. de Roos, answering the complaint: 

FIRST: Deny they have knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs 1, 2, 3, 4, 5, 6. 7, 8, 9, 10, ll, 12, 
13, 30, 38, 39, 41, 42, 43, 44, 55, 56 and 57. 

SECOND: Deny the allegations of paragraph 14 except 
(a) admit that the plaintiff Carl A. Beazer is black and was 
hired by the Transit Authority on May 11, 1960 and dismissed 
August 15, 1972 and {(b) deny they have knowledge or information 
sufficient to form a belief as to the truth of the allegations 
respecting Beazer's residence. 

THIRD: Deny the allegations of paragraph 15 except 
(a) admit that the plaintiff Jose R. Reyes was hired by the 
Transit Authority on April 29, 1968 and dismissed on September 
29, 1972 and (b) deny they have knowledge or information 
sufficient to form'a belief as to the truth of the allegations 


respecting Reyes’ ethnic background or place of residence. 


FOURTH: Deny the allegations of paragraph 16 except 


(a) admit that the plaintiff Francisco Diaz passed an examina- 
tion for the position of Maintainer's Helper given by the City 
Civil Service Commission on or about February 28, 1970, but 

was medically disqualified for employment with the Transit 
Authority and denied appointment to such position on June 5, 
1970 and (b) deny they have knowledge or information sufficient 
to form a belief as to the truth of the allegations respecting | 


Diaz' ethnic background or place of residence. 
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PIFTH: Deny the allegations of paragraph 22 except 


admit that the Transit Authority applies to applicants for 
miployment medical standards promulgated by the City Civil 
Service Commission as proposed to the Commission by the 
Authority. 

SIXTH: Deny the allegations of paragraph 25 except 


admit that the Transit Authority does not employ persons using 
ia CC Te ee 


narcotic drugs, including methadone, nor joes it. continue in 
ene { 


employment persons violating Rule llib) of the Rules and Regula- 
tions of the Authority Governing Em, .9yees Engaged in the Opera~ 
tion of the New York City Transit System, which rule provides 
as follows: 

"Employees must not use, OF have 

in their possession, narcotics, 

tranquilizers, ¢rugs ef the 

Amphetamine group or barbiturate 

derivatives or paraphernalia 

used to administer narcotics or 

barbiturate derivatives, except 

with the written permission of 

the Medical Director - Chief 

Surgeon of the System." 

SEVENTH: Deny the allegations of paragraph 26 except 

admit that the Transit Authority screens applicants for employ- 
ment for possible drug usage by means of medical examinations, : 


including urinalysis, and, on a periodic basis, similarly 


screens employees assigned to Qperating positions. ~ 


ene, 


EIGHTH: Deny the allegations of paragraph 27 except 
admit that the plaintiff Cari A. Beazer was first employed by 
the Transit Authority as a Car Cleaner on May 11, 1960, was 
later promoted to the position of Conductor and on May 15, 1966 
promoted to the position of Towerman; that on or about August 
31, 1971, the Medical Department of the Authority received a 
written report from the Veteran's Administration Hospital in 
New York City indicating, among other things, that Beazer had 
a 15 year history of drug dependance and was then participating 


in the hospital's methadone maintenance treatment program; 


Answer of Defendant New York City Transit Authority 

was suspended from duty on September 1, 1971 and on 

4, 1971, pursuant to § 75 of the Civil Service Law 
of the State of New York, was charged with misconduct for 
violating the aforesaid Rule 11(5); that a hearing cf the 
charges was conducted on November 3, 22 and 24, 1971, and 
the Hearing Referee recommended to the Authority thet the 
charges be sustained and that Beazer be dismissed from service 
effective November 26, 19/1; that prior to the Authority's 
acting upon the recommendation Beazer appealed to the 3-member 
Impartial Disciplinary Review Board, established pursuant to 
agreement between the Transit Authority and the Transport . 


Workers' Union of America, Local 100, which is the labor repre- 


sentative for nearly all of the Authority's hourly-paid employees, 


sncluding employees in the title of Towerman; that the Review 


Board recommended to the Authority that the recommendation of 
the Hearing Referee be sustained and on August 15, 1972, the 
Yransit Authority, acting by W.8. McLaren, its Executive Officer 
for Labor Relations and Personnel, adopted the recommendation of 
the Hearing Referee and Beazer was dismissed from the Authority's 
employ effective November 26, 1971. (Exhibit A annexed). 

NINTH: Deny the allegations of paragraph 28 excent 
admit that the plaintiff Jose R. Reyes was first employed hy 
the Transit Authority as a Maintainer's Helper on April 29, 1968 
and was promoted to the position of Maintainer (Ventilation and 
Drainage) on July 5, 1970; that on Wovember 1, 1971, Reyes was 
medically examined and screened for narcotic use resulting in 
medical findings of such usage; that he was suspended from 
di.ty on November 8, 1971 and on or about December 13, 1971 


was charged with misconduct for using heroin and methadone in 
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violation of the aforesaid Rule 11(b); that a hearing was 

held on January 19, 1972 ane@ on or about January 21, 1972, 

the Hearing Referee recommended to the Authority that the 
charge be sustained and Reyes dismissed from service effective 
January 20, 1972; that the Authority by its Executive Officer, 
W. B. McLaren, approved the recommendation on September 29, 
1972. (Exhibit B annexed). 

TENTH: Deny the allegations of paragraph 29 except 
admit that the plaintiff Francisco Diaz passed an examination 
for the position of Maintainer's Helper given by the City 
Civil Service on Febuary 28, 1970; that he was denied’ appointc- 


ment to such position by the Authority upon medical findings 


of nar j use; that Diaz appealed from such denial 
- 


to the City Civil Service Commission which denied his appeal 
on September 23, 1970. 

ELEVENTH: Deny the allegations of paragraph 31 except 
admit that on or about May 7, 1971 the City Civil Service 
Commission promulgated "Medical Standards and Regulations 
for all Operations and Maintainence Positions, New York City 
Transit Authority", as proposed by the Authority, and the 
Court is respectfully referred to such document for its 
substantive provisions and the scope of its application. 

TWETFTH: Deny the allegations of paragraphs 32, 33, 
34, 35, 36, 37, 46; 48, 49; $0, 52,.53, 54, 58, 59, 60 and 61. 

THIRTEENTH: Deny chi have knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 40 except they admit that methadone main 
tainence is one of several modalities of treatment for narcotic 


addiction. 
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FOURTEENTH: Deny the allegations of paragraph 45 
except acmit that pursuant to Rule 31 of the-Rules and 
Regulations Governing Employees Engaged in-the Operation 
_ of the New York City Transit System, all persons, before 
they are appointed or promoted to positions within the 
Authority, are required to submit to medical examinations 
to determine their medical fitness to perform the duties 
of the positions sought; that certain categceries of. 
operating employees are periodically examined to deter- 
mine their medical fitness to perform the duties of the 
positions held by them, and at any time the medical direc- 
tor of the Transit Authority or other department head may 
order or require an individual employee to submit to a 
medical oceedasticn if in his opinion such examination is 
indicated. : 

FIFTEENTH: Deny they have knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions of paragraph 47 except admit that on or about March 22, 
1972, the Department of Personnel of the City of New York 
published a document entitled "Personnel Policy and Pro- 
cedure Bulletin" relating to city policy on the employment 
of ex-drug addicts, but that such policy and procedure are 
not applicable to the defendant Transit Anthority. 

SIXTEENTH: Deny the allegations of paragraph 51 
except admit that under rules, regulations and working con-- 
ditions of the Authority a permanent employee who has a 
specified minimum period of service and is medically foced 
to be permanently disqualified from performing the full 
duties of his position because of a _non-service connected 


disability may, in the discretion of the Authority, be 


assigned to other work provided he is qualified therefor 
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and such work is available, and an employee who is disabled 

from performing the duties of his position as a result of 
alcoholism may, instead of being dismissed on disciplinary 
charges, and depending on the employee's length of service, 
be invited to accept a program of counselling and therapy 
provided by the Authority, the charges being held in abeyance 
pendine the outcome of such counselling. 

WHEREFORE, the defendants, New York City Transit 
Authority, William J. Ronan, William L. Butcher, Lawrence R. 
Bailey, Harold L. Fisher, William A. Shea, Eben W. Pyne, 
Leonard Braun, Justin N. Feldman, Donald H. Elliott, Frederic 


B. Powers, Mortimer Gleeson, Wilbur B. McLaren and Louis 


Lanzetta, demand judgment dismissing the complaint. 


JOHN G. de ROOS 
Attorney for Defendants, 
New York City'Transit Authority, et ae 
Office & P. O. Address 
370 Jay Street 
Brooklyn, N. Y¥. 11201 
212 - 852-5000 


Dated: May 31, 1973 
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Answer of Defendant Civil Service Commission 


and Related Defendants 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. REAZER; 
JOSE R. REYES; and 


FRANCISCO DIAZ, individually’ and on 
behalf of all others similarly 
situated, 


Plaintiffs, 
~against- 
j NEW YORK CITY TRANSIT AUTHORITY; 


WILLIAM J. RONAN, individually and 

in his capacity as a member and as 
Chairman and chief executive officer 
of the New York City Transit Aut..ority, 
and his successors in office; 


WILLIAM L. BUTCHER, LAWRENCE R,. BAILEY, 
HAROLD L. FISHER, WILLIAM A. SHEA, 

EBEN W. PYNE, LEONARD BRAUN, JUSTINE N. 
FELDMAN, DONALD H. ELLIOTT, FREDERIC 

B. POWERS and MORTIMER GLEESON, 
individually and in their capacities 

as members of the New York City Transit 
Authority, and their successors in 
office; 


WILBUR B. McLAREN, individually and in 
his capacity as executive officer for 
labor relations and personnel of the 
New York City Transit Authority, and 
his successors in office; 


LOUIS LANZETTA, individually and in 

his capacity as medical director of the 
New York City Transit Authority, and 
his successors in office; 


CIVIL SERVICE COMMISSION OF THE CITY OF 
NEW YORK; 


PERSONNEL DEPARTMENT OF THE CITY OF 
NEW YORK; 


HARRY I. BRONSTEIN, individually and in 
his capacity as a member and as Chairman 
of the Civil Service Commission of the 
City of New York, and director of the 
Personnel Department of the City of New 
York, and his successors in office; 
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DAVID STADTMAUER and JAMES W. SMITH, 
individually and in their capacities as 
members of the Civil Service Commission 
of the City of New York, and their 
successors in office, 


Defendants. 


Defendants CIVIL SERVICE COMMISSION OF THE CITY 
OF NEW YORK, PERSONNEL DEPARTMENT OF THE CITY OF NEW YORK, 
HARRY I. BRONSTEIN, DAVID STADTMAUER and JAMES W. SMITH, by 
their attorney, NORMAN REDLICH, Corporation Counsel of the 


City of New York, answering the complaint herein, allege: 


1: They lack knowledge or information sufficient 
to form a belief as to the ‘truth of each and every allegation 
Set forth in paragraphs “i”, “2°, “3", “4°, "5", "6", *?", 
TB’, 9", "10", “1i", “12%, “13",,°25", "26% and “30° of the 
Sonia. . : a Me d= paatien 


2. With respect to paragraphs "14", “15" and "16" 
of the Complaint, they lack sufficient knowledge or informa- 
tion to form a belief (a) as to the racial or ethnic back- 


ground of the plaintiffs, and (b) as to whether they were 


excluded from employment with defendant New York City Transit 


Authority (hereinafter "NYCTA") solely by reason of their 


participation in methadone maintenance treatment programs. 


3. They lack knowledge or information sufficient 
to form a belief as to the truth of each and every allegation 
set forth in paragraphs "27" and "28" of the Complaint except 
admit that plaintifes BEAZER and REYES were- at one time 
employed by defendant NEW YORK CITY TRANSIT AUTHORITY there- - 


inafter "NYCTA") and were dismissed on charges of drug use. 
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4. They lack knowleege or information sufficient 


to form a belief as to the truth of each and every allegation 
set forth in paragraph "29" of the complaint except admit 
that plaintiff DIAZ took an .examination for a position with 
defendant NYCTA, that he passed said examination, that he 

was medically disqualified by defendant NYCTA from employment 
with that agency, that he appealed the disqualification to 
the defendant City CIVIL SERVICE COMMISSION, and that. the 


appeal was denied on or about September 23, 1970. 


5. They deny so much of paracreph "31" of the 
Complaint as alleges or implies that the defendant CIVIL 
SERVICE COMMISSION requires ‘disqualification of candidates 
for employment solely by reason of methadone maintenance 


treatment. 


6. They lack knowledge or information sufficient 


to form a belief with respect to the truth of each and every 


allegation set forth in paragraphs Tae; "33", “36°, ee ge 


"36" and "37" of the Complaint. 


7. They lack knowledge or infocuation sufficient 
to foie a belief as to the truth of each and every allegation 
set forth in paragraph "41" of the Complaint, except admit 
that the FDA has published the proposed regulation cited 


therein. 


8. They deny each and every allegation set forth 
in paragraphs "42", "43" and "55" of the Complaint and res- 
pectfully refer the Court to the provisions‘cited therein 


for the full force and effect thereof. 
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9. With respect to paragraph "44" of the Complaint 
they lack knowledge or information sufficient to form a 
belief as to the exact policies and procedures in effect in 


all of the methadone maintenance clinics operating in the 


City of New York. 


10. They lack knowledge or information sufficient 
to form a belief as to the truth of each and every allegation, 
set forth in paragraphs "45", "46", "48", "50", "51", "52", 


west. 8 hat, Maes, Ose" "60" and "61" of the Complaint. 


WHEREFORE, defendants CIVIL SERVICE COMMISSION OF 
THE CITY OF NEW YORK, PERSONNEL DEPARTMENT OF THE CITY OF 
NEW YORK, HARRY I. BRONSTEIN, DAVID STADTMAUER and JAMES W. 
SMITH respectfully request judgment dismissing this action 


as against them. 


NORMAN REDLICH 

Corporation Counsel 

Attorney for Defendants 

CIVIL SERVICE COMMISSION OF : 
THE CITY OF NEW YORK, PERSONNEL 
DEPARTMENT OF THE CITY OF 

NEW YORK, HARRY I. BRONSTEIN, 
DAVID STADTMAUER 

and JAMES W. SMITH. 


oe ea. 
\h CkL ‘ ar int bees 


Victor P. Muskin 

Assistant Corporation Ccunsel 
Office and P.O. Address: 
Municipal Building 

New York, N.Y. 10007 

Tel. 566-2503 


Dated: March 20, 1973. 
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Affidavit of Eleanor Holmes Norton in Opposition to 
Defendant Transit Authority’s Motion te Dismiss 


& 


CAML A. DEALENH, ct al., 
Plaintiffs, 


~against— 
NEW YORK CITY TRANSIT AUTHORITY, et al., 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


88: 
AFFIDAVIT 

ELEANOR HOLMES NORTON, being duly sworn, deposes and 
says: 

1. JI am the Chairman of the Commission on Human Rights 
of the City of New York. I submit this affidavit in support of 
plaintiffs' response to defendant Transit Authority's [hereinafter 
"T.A."] motion to dismiss in the above captioned action. 

2. As Chairman I presided throughout the public 
hearings held by the Commission on January 8-10, 1973, -on 
“Employment Problems of the Rehabilitated Drug Addict." 


3. I have read the complaint filed in the above- 


captioned action, and the affidavit and memorandum filed by 
defendant T.A. in support of its motion to dismiss. 
That affidavit mentions the Commission hearings; and the 
memorandum purports to quote from statements made by me at the 
opening of the hearings, and impiies that those Statements indicate 
that I believe methadone maintenance program Participants 
represent an inherently higher risk to emp*oyers than other potential 
employees (T.A. memorandum p. 7). 

4, This implication is entirely unwarranted. It is 
not supported by any statements I made at the hearings. Indeed, 
at the opening of the hearings I stated that their purpose was 
to focus on "sane, strong, short-term ways to fight addiction," 
and to “focus on one immediately available remedy, a job for the 
rehabilitated addict." I referred to employment as "perhaps the 
single most important element of rehabilitating the ex-addict to 
a life-long commitment against drugs," and argued that if rehabili- 


tation "has not worked, it has been ‘n large part because the 
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rehabilitated addict has found an extreme scarcity of Dlaces in 
society to which to return as a law-abiding, produ**’ve citizen" 
(Hearing transcript, January 8, 1973, p. 5) 

5. Moreover, the béatinune conetues at the hearings 


indicated that there are no reliable data indicating, and no 


rational grounds for assuming, that a person who is participating 


in a methadone maintenance program is, by virtue of that partici- 
pation less qualified for employment by the TzA. than other 
potential or actual T.A. employees. 

6. Indeed, the testimony clearly revealed that neither 
past heroin use nor current methadone maintene::: adversely 
affect a person!s ability to perform either work related or 
other functions. Dr. Norman Gordon, Professor at Yeshiva 
University, reported that performance on the Wechsler Adult 
Intelligence Scale by methadone maintenance treatment program 
participants was: equal to or better than the general population, 
with the lower I.Q. ranges absent. (Hearing transcript, January 
8, 1973, p. 75) Dr. Gordon also summarized the results of his 
well known studies on the psychomotor performance of methadone 
maintenance treatment program participants, with this unequivocal 
statement: 

"And I repeat again that we have found, 

at least from a performance potential 

point of view, no reason and no evidence 

that there is any impairment in the 

ability to function of the methadone- 

maintained person who follows the 

regimen of treatment as prescribed.” 

(Hearing transcript, January 8, 1973, p. 88) 
Dr. Vincent Dole, a Rockefeller University Professor, and one of. 
the pioneers in the development of methadone maintenance testified 
that: "Once the addict is chemically rehabilitated through the 
use of [methadone maintenance treatment programs], the subject 


is equal in a functional sense." (Hearing, transcript, January 


9, 1973, p. 8). And Dr. Fred Benjamin, Senior Research Physiologist, 
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Research Institute, National Highway Traffic Safety Administration, 
United States Department of Transportation, testified to studies 
comparing driving performance of methadone users with a control 
group, that with respect to comvarative accident rates they did 
"not find any significant difference between the drug users and 

the controls" (p. 75, Vol. II) and therefore coneluded "I don't 
think there is any justification an far as driving is concerned to 
discriminate in any way between setbadone users and controls." 

(p. 79, Vol. II). Numerous employers testified to their successful 
experiences in the employment of methadone maintenance patients in- 
cluding, e.g., Howard Samuels, Chairman, Off-Track Betting Corpor- 
ation; Jerome Kretchmer, Administration, New York City Environmen- 
tal Protection Administration; Dr. Edward Kaufman, Director of 
Psychiatry, Prison Health Service, New York City Health Services 
Administration; James P. Redmond, Personnel Director, New York City 
Finance Administration; Daniel Armet , Assistant Commiss‘oner for 
Special Programs, New York City Health Services Administration; 
Joseph Giglio, Vice President for Systems and Corrections, New York 
City Health and Hospitals Corporation; Alfred Maevis, Commissioner, 
New York City Department of Public Works; Joseph J. Famularo, Vice 
President of Personnel, McGraw-Hill, Ine.; Aaron S. Sadove, Vice 
President, Employee Relations, Consolidated Edison Company of New 
York; and Dr. G. H. Collins, Medical Director, New York Telephone 
Company. Sadove testified that Con Ed has many sensitive positions. 
but aside from nuclear power plants, where AEC regualtions exclude 
them, there are no categorical restrictions of methadone maintained 
persons from any positions. He staf i that the retention rate of 
methadone maintenance participants is about the same as for Con Ed 
‘employees hired from the general population. (Hearing transcript, 
Jariuary 10, 1973, pp. 81-82, 90) Collins stated that it was the 
New York Telephone Company's policy that if satisfactory and perma- 


nent rehabilitation were demonstrated job ag 28 (maintained 


on methadone] are considered on an equal basis th others for what 
ever employment opportunities exist." He noted the sensitive natur 


of many telephone company positions and Plainly stated that there 


no disqualification of ex-heroin addicts from any job. (Hearing 


52a 
Affidavit of Eleanor Holmes Norton 


transcript, January 10, 1973, pp. 130-35) 


7. The testimony further indicated that there is no 


basis for assuming that alcoholics and ex-addicts’ not on methadone 
will perform more satisfactorily as enblovess than methadone 
maintenance participants. Thus, Dr. Henry Brill, Director of 
Pilgrim State Hospital and Chairman of the Methadone Maintenance 
Program Evaluation Committee at the Columbia School of Public 
Health, testified: 

"The individual who is on Methadone is 

not disabled ohysically, that is he is 

not like somebody whose maintenance 

does have alcohol, there is no discoor- 

dination, no slurring of speech, no 

obvious incapacity; he looks like any- 

body else; he can drive a car; he can 

do anything that other people can do." 

(Hearing transcript, January 9, 1973,‘p. 37) 
Aaron S. Sadove of Con Edison testified that his company had had 
better experi:ice with methadone maintained ex-addicts than 
with ex-addicts who were "drug-free." (Hearing transcript, January 
10, 1973, pp. 77-78) 

8. The testimony further indicated that an employment 
policy which excludes ex-addicts -- or a sub-class of ex-addicts 
comprised cf all methadone maintenance treatment program 
participants -- has a racially discriminatory impact. (Hearing 
transcript, p. 139) 

9. The testimony further indicated that the hustens of 
methadone maintenance, the major treatment modality for heroin 
addiction in the New York City area, ultimately depends upon the 
availability of adequate employment opportunities for methadone 
maintenance participants. Ira Jay Marion, Director of Education 
of the Drug Abuse Service of Albert Einstein College of Medicine, 
noted that "some 30 million dollars is being spent for methadone 
maintenance in New York State alone. Without cooperation of the 
business community the ‘term 'rehabilitation' becomes only 


semantical and funding becomes failure.“ (Hearing transcript, 


January 8, 1973, p. 140) Harry :. Bronstein, Chairman of the 
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City's Civil Service Commission and Director of its Personnel 
Department, ~—- ironically, a defendant in the above captioned 
action - stated his view that public employers should lead the 
way in employing ex-addicts: 


"The public service and private industry 
have an obligation co provide employment 
opportunities to these ex-addicts if the 
spread of their discase is to be stopped. 
Public service, ard the City government 

in particular, must take a leading role 

in opening up employment opportunities 

to the former addicts. An example should 
be set for private industry.to follow 

where it is not now emploving sucn persons." 
(Hearing transcript, January 9, 1973, p. 99) 


So oe Zoo Lp ‘ - wo, ee Um 


Eleanor Holmes Norton 


Sworn to before me 
this 3 day of 
April, 1973. 
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Notary Public 


E JOYCE LIECHENSTEIN 
COMMISSIONER O65 Offs 
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Paper: Relating to Proposed Stay of Proceedings 
LETTER DATED JULY 20, 1973 TO COURT 
i ROM ELIZABETH B. DuBOIS 


LEGAL ACTION CENTER 


OF THE CITY OF NEW YORK 


271 MADISON AVENUE 
NEW YORK, N.Y. 10016 
(212) 679-6502 


July 20, 1973 


pape The Honorable Thomas P. Griesa 
nerd of Dir scterz 
ARTHLKL LIMAN, cheiomen United States District Court 
P. PALMER BAKER, JR. for the Southern District of New York 
RONALD I. BROWN 
' W. RAYWOUD BURNS United States Courthouse 
rig Joga Foley Square 
OSCAR GARCIA-RIVLRA 
paneaY L cx coene New York, New York 10007 
ANTHONY LCOWIS 


GURKE MAPSHALL ‘ 
aloo tee Re: Beazer, et al., v. New York 
RES creer Senn eat te 


bon refloth-h plaaaer tat City Transit Authority, et al., 
WERSERTSTURZ 72 Civ. $307 


RAYMOND S. TROUEH 


Seaff Dear Judge Griesa: 


ELIZAEETH B. Dusols 
ERIC D. BALBER 


MARK C. MOARIL As you know, at the July 5th conference between the 

sgl ana parties and this Court, the City defendants indicated 
that they were in the process of developing a plan for 
the review of medical standards for employment in all 
Transit Authority positions. You suggested that the 
City file an affidavit describing its plan, and that 
the Transit Authority submit some indication of what it 
would be prepared to stipulate to respecting that plan. 


You further indicated that you hoped the City's plan 
would provide a basis for agreement by the parties to 
Stay the proceedings in this case, since it appeared thet 
the City's proposed study constituted the kind of relief 
that wold be appropriate should tte plaintiffs prevail 
at a trial on the merits. 


Accordingly, plaintiffs' counsel initiated discus- 
sions immediately after the July 5th conference with 
representatixes of both the City defendants and the 
Transit Autho~ity in an attempt to reach agreement upon 
a plan that would provide adequate protection for plain- 
tiffs and their class, in exchange for staying their right 
to proceed to trial. 
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Those discussions, detailed in the affidavit submitted here- 
with, have made it clear that the defendants are unwilling to reach 
such agreement. The City's proposed plan postpones any possibility 
of relief for two years. Moreover, the Transit Authority has 
refused to make any conmitments to modify its policy and to provide 
for the employment of plaintiffs and their class in accordance with 
the results of that plan. Since the City defendants have made it 
clear they do not have the power actually to provide plaintiffs 
with the relief to which they claim a right in this action, it is 
clear that plaintiffs' cause wald in no way be advanced by simply 
awaiting the completion of the City's study. 


Since the City's proposed plan is in no way comparable to the 
relief to which plaintiffs would be entitled if they prevailed at 
a trial on the merits, it provides no basis for interfering with 
plaintiffs’ normal rights to proceed with their lawsuit. See 
generally Kaufman v. Jeffords, 268 F. Supp. 784, 785 (S.D.N.Y. 
1967); Landis v. North American Co., 299 U.S. 248, 254-55 (1936); 
Ferguson v. Tabah, 288 F. 2d 665, 672 (2d Cir. 1962); Mottolese 
v. Kaufman,176 F. 2d 301, 303 (2d Cir. 1949); Nederlandse Erts - 
Tankersmaatschappij v. Isbrandsten Co., 339 F. 2d 440, 441-2 (24 
Cir. 1964); Levy v. Alexander, 170 #. Supp. 439, 441 (E.D.N.Y. 
1959). Any order staying the action would have to include the 
provisions discussed in paras. 11(a)~-(f) of the affidavit filed 
herewith, in order adequately to protect the rights of plaintiffs 
and their class. 


Finally, the suggestion made by counsel for the Transit 
Authority in its letter to the Court dated July 11, 1973, that 
plaintiffs' motion to add a named plaintiff should be stayed, must 
be rejected as frivolous. Whatever determination may be made with 
respect to a stay of the proceedings, that determination cannot 
preclude Mr. Frasier's right to participate in the lawsuit. More- 
over, as the papers filed in support of plaintiffs' motion indicate, 
its denial would be pointless, since Mr. Frasier has a clear right 
either to intervene or to file an independent proceeding. 


Sincerely, 
‘ he : 
a af ORD 
Elizabeth B. DuBois 
Attorney for plaiutiffs 


EBDB:MR 


ec: John G. deRoos 
Norman Redlich 
John O'Donnell 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER; 
JOSE R. REYES; and 


FRANCISCO DIAZ, individually and on behalf 

of all others similarly situated, - 
72 Civ. 5307 

Plaintiffs, (T.P.G.) 


~against- 
AFFIDAVIT 
NEW YORK CITY TRANSIT AUTHORITY, et al., 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
GOUNTY OF NEW YORK) 


ELIZABETH B. DuBOIS, being duly sworn, deposes and says: 


1. I am one of counsel to plaintiffs, including pro- 
spective plainti £ Malcolm K. Frasier, and am fully familiar with 


all prior proceedings in the above captioned action. 


Meeting with City Defendants' Representatives July 9, 1973 - 
City Plan as then Formulated 

2. Immediately after the conference between the ee 
and this Court on July 5, 1973, plaintiffs' cma arranged to 
meet on Monday, July 9th with representatives of the City defendants 
to discuss the City's plan. At that meeting William Roskin, counsel 
for the City defendants, stated that under the plan as then : 
formulated, the medical standards for ee-h Transit Authority 
position would be re-evaluated and, where appropriate, revised to 
* The term "City defendants" as used herein includes the City 


Civil Service Commission and its members, and the Department of 
Personnel and. its Director. 
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make sethedone maintained persons eligible, prior to the admin- 
! istration of the next civil service examination for that position. 
i 3. Mr. Roskin further indicated that the positions for 
which the named plaintiffs had previously passed civil service 
, examinations could be scheduled for re-evaluation in the early 
-Months of the study, and that the City defendants would be agree- 
able to the appointment and/or reinstatement of the named 


plaintiffs to those positions if they were eligible under the newly 


| developed medical standards. However, he made it clear that such 
| reinstatements and appointments could not take place without the 


agreement of the TA.* 


ered ee ee ete ne mon te nom gene 


4. Mr. Roskin said that under the plan as then form- 


‘ulated, a panel of two doctors, one selected by the TA and one 


‘selected by the City defendants, would be primarily resporsible 


' for making recommendations to the Civil Service Commission with 


“respect to new medical standards. Plaintiffs' counsel asked: (a) 


to be allowed to select a doctor to sit on this panei: and (b) to 


' be consulted before any final decisions were made as to the mem- 


ein 6 dew endien enpuetpesigennn eis visor nebiae ce 


. bership of this panel. We also offered to submit a list of 


“experts in the field of methadone maintenance for the City's 


‘consideration. By letter of July 13, 1973 to Defendant Bronstein, 


' 
.Chairman of.the Commission (annexed hereto as Exhibit A), plaintiffs 


counsel reiterated those requests, and submitted the proposed list 


of experts (annexed hereto as Exhibit B). 


+ eres emmeeree areas on ners en reasen semana 


*" The term "TA" as used herein includes the Transit Authority 


and its Chairman, members and officers named in the instant 
action. 
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5, In response to our inquiry as to why the City plan 

as then formulated covered only Operations and Maintenance po- 
sitions in the TA, and not clerical and other similar eutiteteative 
positions, Mr. Roskin stated that positions in the TA outside of 
the Operations and Maintenance area were covered by City-wide 
Civil Service employment titles -- the medical standards for which. 
were established on a City-wide basis. He indicated that it was 
his understanding that methadone maintained persons were eligible 

€or these titles with respect to all public agencies othex than 

_ the TA, and that he would look into the question of their eligi- | 
bility for TA positions, and the related question of whether ince 
positions whould also be covered by the City's study. In response’ 
to plaintiffs' request for a copy of the medical standards | 

‘ applicable to these positions, plaintiffs subsequently received 
from Mr. d'Ambrose, the Deputy Personnel Director, a copy of the 
medical standards (attached hereto as Exhibit C) which plaintiffs 
are informed apply to virtually all of these positions, and which 
provide that a history of drug use may not be used as a bees for | 
rejection if the eligible "is successfully participating in a : 
recognized chemotherapeutic program or has sebten ee completed 


any other acceptable program and is drug-free." 


Meeting with Transit Authority Representatives July 11, 1973 - 


| 
| 
‘ 
t 
i 
H 
! 


TA Position 

6. Since on the basis of our July 9th meeting there 
seemed some basis for reaching a satisfactory agreement insofar 
as the City defendants were concerned, I telephoned Mr. Summers 
that same day to see whether the TA would be willing to enter into: 


such an agreement. Mr. Summers indicated quite clearly that on 
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the basis of the Court's statements at the July 5th conference he 


“ did not see the need for the TA to agree to anything. However, he ' 


- finally. agreed to meet with plaintiffs' counsel on July llth. At 
that meeting Mr. Summers made it clear that the TA would not agree 
-at this time to modify its policy of excluding methadone maintained 
persons from all TA positions, or to provide the named plaintiffs 
any specific relief, in accordance with the findings made pursuant . 
. to the City's plan. Rather, he indicated that the TA intended : 
; simply to await the conclusion of the City's study before Sees 
"ing what, if any, action it should take. Thus he stated specificall 
“ that: 
(a) the TA would not necessarily apply any 
new medical standards for TA employment promulgated by 
the City Civil Service Commission; 
(b) the TA would not stipulate that it would 
not use methadone maintenance as a basis for rejection 
under the "one-in-three" rule (N.Y. Civil Service Law 
§61.1) from the positions for which the City Civil Service 
Commission had determined that methadone maintenance 
should not be a basis for disqualification; 
(c) the TA would not stipulate to revise 
its Rules and Regulations, which presently provide for 
the d‘smissal of all TA employees using methadone, so 
that in the future TA employees on methadone would not 
be automatically dismissed from positions for which 
they were found to be medically qualified by the City 
Civil Service Commission; 


(d) the TA would not stipulate to provide 


plaintiffs with any records or other information which 
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would enable them to determine whether the TA was 
in fact applying any new medical standards promulgated 
pursuant to the City defendants' plan; 

(e) the TA would not stipulate to apply 
any new medical standards promulgated under the City 
defendants' clan Ear TA positions to comparable 
positions in the Manhattan and Bronx Surface Transit 
Operating Authority (hereinafter "MaBSTOA"), a TA 
subsidiary which under state law is not subject in 
any way to Civil Service Commission jurisdiction. Thus 
the statement in the letter from TA counsel to the 
Court o£ July 11, 1973, p. 2, para. 2, to the 
effect that pediont standards applicable to TA positions 
will continue to be applicable to equivalent MaBSTOA 
positions, is meaningless, since as noted supra the TA 


will not stipulate that any new medical standards pro- 


mulgated under the City's plan will in fact be applicable 


to TA positions; 

(£) the TA would not make any stipulations 
with respect to plaintiffs and their class which would 
protect their rights to be appointed and/or reinstated 
to positions for which they had in the past successfully 
completed the competitive examination process, and for 
which they would be medically qualified under the teu 
medical standards to be promulgated pursuant to the 
City's plan. More specifically, Mr. Summers stated that: 

(i) the TA would not make any commitment 
whatsoever respecting either the named plaintiffs or the 


members of their class. Everything would simply 
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have to await the results of the City's plan and the 
TA's decision whether or not to abide by those re- 
sults; 

(ii) the TA would not provide plaintiffs' 
counsel with the medicz? records of plaintiffs or of 


the members of their class; 


(g) Finally, with respect to the TA positions 


covered by City-wide Civil Service employment titles, 


Mr. Summers stated that the was presently excluding 
all methadone maintained persons from these positions, 
and would not agree to modify this policy in any way. 
As noted supra para. 4, the Civil Service Commission's 
medical standards presently provide for the eligibility 
of methadone maintained persons for these positions and 
the City's review plan as presently formulated does not 


cover these positions. 
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Meeting with Representatives or the Transit Authority and of the 
City Defen‘lants, July 11, 1973 - Modification of City Plan 


‘ 


7. Mr. Roskin joined the meeting and indicated a major | 
“change in the City's plan as previously described to the Court a 
on July 9, to plaintiffs. ‘Instead of reviewing the medical stan- 
dards for each TA position prior to the next examination for that 
position, he stated that the City would piies examinations to go 
forward for the next 24 months, and eligibility lists to be 
‘prepared accordingly, under the old medical standards. Any new 


‘standards resulting from the City's review would be promulgated 


only at the conclusion of the entire study. 


Conclusion 
8. As indicated in detail supra, plaintiffs hav2 been 
unable to reach agreement with the defendants on a plan which would 


warrant staying further proceedings in this case. 


9, The City plan guarantees only that there will be no : 


“change whatsoever in the TA policy challenged in this lawsuit for 
at least the next two years. It would result in the promulgation 
of lists based on the old medical standards, challenged in this | 
lawsuit, which might preclude methadone maintained persons from TA. 
employment for the next 6-7 years (see para.11(a), infra). The : 
City defendants, having originally indicated that the entire study 
would take only 6 months to complete, and having later agreed to 
review every position prior to the next examination for that 
“position, have provided the Court with no explanation as to the 


necessity of taking 24 months to complete the study and of 


permitting the TA policy to continue unchanged throughout that 
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_ period. Obviously there are alternative ways of proceeding which 
_ would more adequately protect plaintiffs' rights. See para. 11(a)! 
. infra. The City's plan is also far too vague and unformed as 
described inthe affidavit submitted by defendant Bronstein to the 2 
Court dated July 12, 1973, tc warrant a stay. Thus the composition 
of the panel responsible for making recommendations to the City 
Service Commission is obviously key to whether the plan will result 
in any meaningful review of medical standards, yet there is no 
_ indication yet as to who will be on that panel. 
10. Moreover, even assuming that the City plan would 
result in the promulgation of reasonable new medical standards 
at some future time, there is no guarantee that those standards will 
result in a change in TA policy in light of the facts that: 
(a) The TA will not agree to follow the new | 
medical standards; 
(b) The TA is refusing at the present time to gol lon 
i 


the City-promulgated medical standards for the TA positions _; 
covered by City-wide Civil Service employment titles. | 
In addition, the named plaintiffs themselves would never receive 
any relief under the City plan, since only the TA has the power to 
agree to appoint and/or reinstate them to positions for which they ; 
have successfully passed competitive examinations in the past and 
for which they would be found medically qualified under the City's 
plan, and the TA has refused to make any such agreement. | 


li. Accordingly, plaintiffs submit that since the 


| 
| 
| 
| 
| 
| 
t 


defendants have not been willing to provide plaintiffs or the Court 
i 


| 
| 


with assurances which would provide any adequate protection to the 


i 
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' yights of plaintiffs and their class, plaintiffs must be permitted - 


j i 
, £0 proceed with discovery and to a trial on the merits. Plaintiffs 
ri i 


_unduly prejudice their rights and intere ts unless it made provisior 


[ further submit that an order staying the trial in this case would 


‘. for, inter alia, the matters contained in paras. (a) - (e) infra. 
This submission is made without prejudice ,to plaintiffs' right to 
submit at a later time detailed suggestions with respect to any 

: order that the Court may determine is appropriate. 
: (a) A Reasonable Timetable for the City Plan 
As in the City plan described to the Court on 
July 5th and, in more detail, to plaintiffs’ counsel on July 
9th, the medical standards for all TA positions covered by a 
i 


plan should be reviewed, and new standards promulgated where 


appropriate, before new examinations for such positions are 


in the past should be scheduled for review during the first 
few months of the study. 

The present City plan, which would allow exam- 
inations to be given for the next 24 months under the medical ' 
standards challenged in this lawsuit, is totally tec eesteite 
As indicated in defendant Branstein's ateidavic, the Civil 


Service Commission intends to give examinations “trsts— 


the plan during the next 12 months alone. By the time the 


results of the plan are available, new exams may very well have 


been given for almost all of the positions in the TA. 


i 
} 
| 
for almost half the employment titles to be reviewed under 
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Since plaintiffs are informed that lists take up to approxi- 
mately 9 months to prepare, and since §56 of the New York 


i 
Civil Service Law permits City Civil Service lists to last as. 


long as 4 years, methadone maintained persons might be neeniuee 
from TA employment for as long as the next 6-7 years. 

The City defendants have indicated to plaintiffs 
that one reason for revising the plan was to enable them to ; 
review simultaneously all related job titles. While this | 
may be one rational way to proceed, it cannot be done at the 
sacrifice of plaintiffs' constitutional rights where, as here: 
there are alternative methods of proceeding which would more 
adequately accomodate those rights. It would clearly be 


possible for the Civil Service Commission to review positions: 


in the order in which they are scheduled for examination, 


: 
! 
? 
: 


together with all related positions, before new examinations 
are given. Postponing the test dates scheduled for the next 


few months would give the City defendants adequate time to 


see a ennai + womshenags de 


organize and initiate their study. And such postponement nee 


cause no problem in terms of providing the TA with manpower, 


=. 


since the Civil Service Commission could expedite the process: 
of preparing the lists for any position for which additional 


personnel were needed. (As noted supra, plaintiffs are informe 


‘ 
i 


that at present lists are not published until up to approximate 
' 


ly nine months after the date an examination is given.) If 
Hd 
it were determined to be absolutely essential to proceed with: 
i 
certain examinations before the Commission would have an 
i 


3 


opportunity to review the relevant medical standards, methadone 


H 
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maintained persons should at least be permitted to participate . 


in the examinations subject to the condition that they might 


subsequently be found medically disqualified. 


| 
t 
' 


(b) Necessary Commitments by the TA 
i 


Any order staying the action to await the results 
' 


of the €ity-proposed study must at the least bind the defend- 
ants, including the party primarily responsible for the policy 
challenged in the lawsuit, to abide by the results of the | 
study. The TA has made it clear that it will not now agree 

to abide by those results and, indeed, that it intends to 
await the conclusion of the study to decide what course then 


to follow. The Civil Service Commission has, to plaintiffs’ 


knowledge, given no indication until the institution of this 


lawsuit that the TA was obliged to follow medical standards 


promulgated by the Commission. And the TA has specifically 


c 


poe ~ ~—--- 


stated to plaintiffs' counsel that it will not necessarily abi 
by whatever medical standards the Comission promulgates. 
Moreover the TA's obligations under state law bear no 

necessary relationship to its practical power to exclude 


methadone maintained persons if it chooses to. This is 


illustrated by the fact that the TA has to date been disqual- 


a 


ifying methadone maintained persons from positions covered 


by City-wide employment titles in violation of the medical 


standards promulgated by the City Civil Service Commission. 
It is further illustrated by the testimony given by 
defendant Chairman of the Civil Service Commission, me 
I. Bronstein, at the hearings held by the City Human Rights 


Commission on May 23, 1972, in which he disclaimed any 
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responsibility for the TA's policy of discriminating against 


ex-offenders, on the grounds that it is the TA that has hiring 
discretion with respect to its workforce, and that that ) 
discretion can be exercised through the “one-in-three"rule.* 
There is nothing in the law of New York that would prevent 

use of the "one-in-three"rule to exclude an applicant on the 
basis of his/her participation in a methadone maintaince 


program; there is no requirement under New York law that the 


TA give an applicant rejected under the "one-in-three"rule any 


reason for his rejection; and there is no appcal from such a 
rejection to the Civil Service Commission. Moreover, the 
City has no jurisdiction whatsoever under state law over 
eligibility for employment in any of the MaBSTOA positions in! 
the TA. 

It is therefore essential that any order atavine 
proceedings in this case provide at the least thats: 

(i) the TA must apply whatever medical 
standards the City promulgates as a result of its study to 
all TA positions subject to Civil Service jurisdiction as 
well as to all MaBSTOA positions; 

(ii) the TA shall not use present or past 
methadone maintenance as a basis for disqualification under 
the “one-in-three" rule; 

(iii) the TA must provide plaintiffs and the 


Court with records on all methadone maintained persons who 


“Although we give examinations and pass 
upon qualifications of the candidates, 
the Transit Authority has the discretion 
in their hiring policy;..." 


" ,.because the agency that does the 
hiring has the responsibility as they see 
fit as long as we qualify." 


"It's the agency that makes the choice. 
The One in Three Law finds itself in the 
state, which we must abide by, and the 
agency has the choice of one out of three." 


(TR 463-64) 
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apply for TA employment as well as all such persons who 
are dismissed from TA employment; and 
(iv) the TA must provide reasons for *he 


’ 


rejection under the "one-in-three"” rule of any methadone 


maintained applicant. 


(c) Specific Relief Relating to the Plaintiffs 


The named plaintiffs have brought this. lawsuit 
challenging the defendants’ actions in dismissing some of 
them and in refusing to employ others as in violation of 
their rights under the federal Constitution. The Court 
cannot stay the action on the basis of a plan proposed by 
the City which could not provide the named plaintiffs any 
relief. Any order staying the action must, at the least, 
provide that the pened plaintiffs shall be employed and/or 
reinstated, with backpay, to any positions for which they 
have successfully completed competitive examinations and for 
which they are found medically qualified under the City's 


study. 


(d) Employment of Methadone Maintained 
Persons in City-wide Employment Titles 


This action was brought challenging the TA's 
policy of excluding methadone maintained persons from all 
TA positions, including those covered by City-wide titles. 
The number of TA employees working in such titles is sub- 
stantial. In the absence of discovery, plaintiffs are unable: 
to ascertain their exact number, but have been informed that 
it lies between 5,000 and 10,000. 
The City defendants’ plan, as presently formulate 
does not include a review of the medical standards for employ- 


ment in City-wide titles, presumably because the Civil Service 


Commission has already determined that methadone maintained 


| 
| 
| 
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persons are medically qualified for chem. In light of the TA's | 
present refusal to employ methadone maintained persons in , 
City-wide employment titles, the order should enjoin the TA 
from continuing that policy, and shaild include provisions 
comparable to those requested in (b)(i)-(iv) supra. 
(e) Finalized City Plan 
No order shold be entered staying this action 

. until the City de mts have submitiod a final plan to the | 
Court, after counsulting with plaintiffs, which plar shall 
provide for adequate participation by plaintifts, and shall 
name the persons with ultimate responsibility for making the 
recommendations to the Civil Service Commission respecting | 
new medical standards for employment with the TA. As the 
TA has been granted the right to nominate one doctor to the 


review committee under the plan as presently formulated, 


! 
| 
| 
| 
| 


plaintiffs have requested a similar right. Any order staying; 


the action should also contain provisions providing plain- 


oq oe 


tiffs' counsel with all results of the City’s study, includin 
any job analyses and medical recommendations made. 


(£) Discovery 


Even if a stay of the trial in this case 


we aren renee = see ete St ee ee eee me 


pending completion of the City's study, were warranted, there, 
is no justification for staying all discovery. Plaintiffs 
are clearly entitled to a response to at least some of 


the interrogatories and requests for documents previously 


served and filed so that they will be in a position adequately 
t 


} 
to assess the results of the City's study when it is completed, 
and to seek full relief on behalf of the members of their | 
i 
class at that time. Thus there can be no legitimate reason | 
} 


‘ 
t 
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for denying plaintiffs information such as: 
-~ the sersonnel records of the members of 
elaintiffs' ciass 
xacial statistics on the composition of the TA : 
workforce as well as of applicants for TA employment 
-- reperts relating to the TA's policy regarding 
the employment of alcoholics 
“= the views of the members of the TA Board, who 
are theoretically responsible for TA policy-making, as to the'| 
necessity for the exclusion of methadone maintained persons 
from TA employment, together with records of any formal 
action taken adopting that policy. (It is plaintiffs' 
information that the policy was never presented to or 
adopted by the TA Board members.) 
Plaintiffs request that if the Court determines | 
to stay the trial, they at least be provided some opportunity | 


for discovery at this time. 


Pini 6 Aes. | 


Elizabeth B. DuBois 


Sworn to gg 
this 4.4“day o 
July, 1973 


ae So tO 
Notary Public 


ERIC O. BALBER 
NOTARY PUSLIC, Stue of Sew York 
No. 21-4501151 
Queliftes in Lew York Count, 
Commissign Expires March 20, 1975 
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LETTER DATED AUGUST 17, 1973 TO COURT 
FROM JOHN G. vz ROOS 


Chairman = William J. Ronan 
Lawrence R. Bailey 
Leonard Braun 


~~ William L. Butcher 
: Donaid H. Elliott 
dots Justin N. Feldman 
. ; 2 Harold ep 
pa ths rd Mortimar J. Gleeson 
New York City og) Oo} Frederic ta 
: . to Eben W. Pyne 
Transit 52 William A. Shea 
Authority 
370 Jay Street Brooklyn, New York 11201° Phone 212 852-5000 John G. de Roos 
: Genara! Counsai 


August 17, 1973 


The Honorable Thomas P. Griesa 
United States District Court 

for the Southern District of New York 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 


Re: Beazer, et al., vw. New York City 
Transit Authority, et al., 
72 Civ. 5307 


Dear Judge Griesa: 


This letter is sent to Your Honor at the suggestion of 
Mr. Endicott and concerns the conferences regarding the status of the 
above action, pending the report of the New York City Civil Service 
Commission on the results of the Commission's study and evaluation 
of operating and maintenance positions in the New York City Transit 
Authority. 


As Your Honor is aware, we Lave stated on several 
occasions that the New York City Transit Authority fully recognizes 
that the City Civil Service Commission is charged with the duty to 
establish medical standards for the positions covered. The Authority, 
however, also recognizes the duty imposed on it by State law. Public 
Authorities Law, Article 5, Title 9, and specifically Section 1202 
thereof, imposes on tlie Authority the duty and responsibility to operate 
the transit facilities under the Authority's jurisdiction for, inter alia, 
the safety of the public. 


This statutory duty to provide safe transportation, 


which affects some four (4) million riders daily, imposes on the 
members of this Authority a vecy heavy and on-delegable/ responsibility. 
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The Honorable Thomas P. Griesa August 17, 1973 


The Authority cannot, without disregard of its ultimate 
responsibility to the public under the Public Authorities Law, commit 
itself, without perusal and evaluation as to possible impact on the 
safety of operation of the railroad, to-accept now medical standards 
to be set in futuro. 


We, of course, agree with Your Honor's suggestion that 
all aspects of this litigation be stayed until the report of the Civil 


Service Commission has issued. 
ee Ly}; 


i 
John G de Roos 
General Counsel 


Elizabeth B. Du Bois, mag 
271 Madison Avenue 
New York, N.Y. 10016 


Norman Redlich, Esq. 
Corporation Counsel 
Municipal Building 
New_York, N. Y. 10007 


O'Donnell & Schwartz, Esqs. 
501 Fifth Avenue 
New York, N. Y. 10017 
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I THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER et al 
AFFIDAVIT 
~against- 


NEW YORK CITY VRANSIT AUTHORITY et al 


HARRY I. BRONSTEIN, being duly sworn, deposes and says: 

1. I am the Chairman of the New York City Civil Service 
Commission and Director of the Department of Personnel. I make 
this affidavit to inform the Court of the plans of the Civil Service 
Commission to determine which, if any, of the operating and 
maintenance titles of the New York City Transit Authority may be 
filled by persons who are currently in a methadone maintenance or 
other chemotherapeutic treatment program., 

2. There are approximately 134 operations and maintenance 
titles in the New York City Transit Authority for which the City 
Civil Service Conmission promulgated medical standards. In order 
to determine which, if any, of these titles may be held by persons 
who are currently in a methadone maintenance or other chemotiera-~ 
peutic treatment program, the Departinent of Personnel of the City 
of New York will conduct a job analysis of each title. A job 
analysis is an on-site study, including observation and interviews, 
of the duties of a particular position in order to determine the 
skills, knowledge, and abilities that are necessary for successful 
performance. 

3. As the job analyses are concluded they will be for- 
warded to a committee, the precise composition cf which is. at 
this time, uncertain. it is, however, contemplated that the 
committee will be composed of responsible personnel from tac 
Department of Personnel and from the New York City Transit 
Authority, and tvo medical doctors, each of whom has experience 


in the area of methadone maintenance or other chemotherapeutic 


treatment progrias utilized to treat drug addicts ond preferably in 
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the area of industrial medicine. It is contemplated that one 
doctor will be nominated by the Department of Personnel and one 
by the Transit Authority. 

4. The committee will review the job analyses for the 
purpose of preparing a recommendation for the Civil Service 
Commission as to the medical standards for each particular title. 
The review will take into consideration the specific needs of 
persons currently in chemotherapeutic programs as those needs 
relate to the requirements of each particular title. In its 
evaluation the committee will also take into consideration the 
question of how a title fits into tne overall structure of the 
Transit Authority. Consideration will have to be given to such 
factors as availability of supervision, rotating, round-the- 
clock shifts, work locations, and other factors which the committee 
feels has a bearing on the ability of me.in a cemotherapeutic 
treatment program to safely and successfully perform the duties 
of a particular job title. It will therefore be necessary for 
the committee to make its cvaluaticas on a broader basis than 
just the conclusions of the job analyses. It is the opinion of 
the Commission that a determination for any particular title must 
be made as part of the conclusions of the entire study so that all 
of these factors and the inter-relationships between the titles can 
be fully and effectively taken into consideratiscn by the committee. 

5. The Civil Service Commission will review the recommendation 
of the committee and make its decision. 


6. It is estimated that the period of time needed to 


complete the necessary job analyses, studies, reviews and recommendations 
i J > 


and Commission actions for all operating and maintenance titles (a 

list of which is annexed hereto as Exhibig A) is approximately 24 

months. The expenditure of this time and effort is jennities by the 
tremendous importance of the matter in issue to the general public, i.e., 


the proposed introduction of methadone users into operational and 


maintenance positions in the New York City Transit System. 
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7. In order to meet the anticipated needs of the transit 
service for the fiscal year ending June 30, 1974 it will be necessary 
to conduct examinations for the operations and maintenance titles 
listed on Exhibit B which is annexed hereto. The titles are listed 
in alphabetical order and the anticipated test date is set forth 
in the extreme right hand column. ‘The present medical standards 


as they relate to the use of methadone maintensnce or other 


chemotherapeutic treatment will continue unchanged for each class 


of positions. 


HARRY I. BRONSTEIN 
Sworn to before me this 


/ LL day of July 1973 


“LLIA') ROSIN 
Gy. ant however e 
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CARL A. BEAZER, et al., 
Plaintiffs, 
72 Civ. 5307 
-against- ; 
AMENDED 
NEW YORK CITY TRANSIT AUTHORITY, et al., COMPLAINT 


Defendants. (Class Action) 


PRELIMINARY STATEMENT 
1. This action is brought on behalf of vations who 
have been denied employment or dismissed from employment by the 
New York City Transit Authority (hereinafter waht oe the 
! Manhattan and Bronx Surface Transit yperating Authority (herein- 
after "MaBSTOA") solely because of their present or past partici- : 


pation in methadone maintenance programs duly licensed and author- 


after referred to as "duly licensed and authorized methadone 
| maintenance programs"). The action challenges the present TA and : 


| MaBSTOA policy of refusing to employ in any position all persons 


| 
1 
fj 
| 
if 
| 
{ 
I 
| 
t 
: 
| 


they are enrolled, or any other relevant criterion. 
2. The policy is challenged on the ground that it 
discriminates unlawfully against persons who are participating 


or who have participated in duly licensed and authorized 
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methadone maintenance programs, since there is no basis for 
concluding that a vecacn who is participating or who has 
participated in such a program is less qualified to perform as 
an‘employee of the TA or MaBSTOA, solely because of such present ~ 
or past participation, than others accepted for such employment. 

3. The TA's and MaBSTOA's policy is further challenged 
,on the ground that it discriminates unlawfully against former 
heroin addicts who are participating or who have participated 


* 


whe ~* 
in duly licensed and authorized methadone maintenance programs, 


‘as compared to other former heroin addicts, including those 
participating in drug-free treatment programs. There is no 
reasonable ground for concluding that former heroin addicts who 


are presently participating or have participated in methadone 


| 
| 
| 


maintenance programs are less qualified to perform the duties 
of TA or MaBSTOA employees than all other former heroin addicts. 
4. ‘The TA's and MaBSTOA's policy of firing all employees 


who are participating or who have participated in methadone 


a 


maintenance programs is further challenged on the ground that 

it discriminates unlawfully against such persons, as compared to 
various other groups of employees which the TA and MaBSTOA 
concludes are not fully qualified to perform the duties of all 
its various positions. These include alcoholics and persons 
with such medical disabilities as epilepsy or naw’ conditions. 
It is the TA's and MaBSTOA's policy not to fire such persons 

if they have three years’ seniority but, rather, to consider : 
their cases on an individual basis and assign them to job positions 


appropriate to their condition. There is no reasonable ground 
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for concluding that present or past methadone maintenance program 
participants are, as compared to persons in these groups, less 
-. Gualified to perform the. duties of all the various positions 


in the TA and MaBSTOA. 


5. The action charges, therefore, that the TA's and 


MaBSTOA's policy with respect to present and past methadone 


maintenance program participants constitutes a denial of 
govarnmental employment to a particular class of persons without 
‘rational justification in violation of the Due Process and 
Equal Protection Clauses of the Fourteenth Amendment to the 
United States Constitution. 


6. ‘The action further alleges that the TA's and MaBSTOA' 


' 
te 


policy of excluding from employment all persons who are partici- 
pating or who have participated in duly licensed and authorized 
methadone maintenance agua has a significant and substantial 
discriminatory impact on blacks and Sd since such 
programs’ participa~ts are disproportionately black and Hispanic ; 
as compared to the population eligible for employment with the 

TA or MaBSTOA. The policy is therefore challenged on the 
additional ground that it constitutes a racially discriminatory 
employment criterion which has not been and cannot be demonstrated 
by the employer to be necessary to the safe and proper cocdane 

of its business, in violation of the Equal Protection Clause 

of the Fourteenth Amendment to the United Sinton, eonmetiantas 

and Title VII of the 1964 Civil Rights Act, as amended (42 U.S.C... 
§2000e et seq.) 

7/7 As used herein, the term "Hispanic" refers to persons who 


were born or who are descended from persons who were born 
in Puerto Rico, Cuba or other Caribbean countries. 
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7. The TA's and MaBSTOA's policy is further challenged 
on the ground that it conflicts with federa2 laws and regulations. 


. authorizing methadone maintenance treatment as one means of dealing 


tot Wie the problem. o£. <irug..abuse. It.is alleged that the TA's and-; = 
MaBSTOA's policy burdens and impedes participation in duly : 

, licensed and authorized methadone maintenance programs in 
derogation of rights recognized by statutes and regulations 


° 


of the United States. -s 


, 


JURISDICTION 

8. This is a civil action brought under 42 U.S.c. #1981 
providing for the equal rights of citizens and of all persons 
within the jurisdiction of the United States, factuais the 
right to contract: under 42° U.S.C. Sisa3, to redress the depri- 
vation under color of state statute, ordinance, regulation, 
custom or usage of ights,~ privileges and immunities secured by 
the Constitution and laws of the United States; and under Title 


VII of the 1964 Civil Rights Act, as amended (42 U.S.c. §2000e 


et sec.) Plaintiffs seek a declaratory judgment, pursuant to 


: 28 U.S.C. 82201, a permanent injunction, and such other relief 


as may be appropriate to remedy the unlawful discrimination 


practiced by defendants against plaintiffs and all others similarly 
situated. The jurisdiction of this Court is invoked pursuant | 
to 28 U.S.C. $1343(3) and (4); 42 U.s.c. §2000e-5(£) (3); and 
28.U.S.C..§81331(a). . The amount in controversy, exclusive of 


interest and costs, exceeds ten thousand dollars ($10,000) for 


each of the named plaintiffs. 
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CLASS ACTION ALLEGATIONS 
$. Plaintiffs bring this action on their own behalf 
and on behalf of all those similarly situated, pursuant to Rule : 
23(b) (1) and (2) of the Federal Rules of Cini Procedure. 


19. It is impossible to enumerate with any precision the | 


members of the class, but it is clear that the class is so 


U 


numerous that joinder of all members is impracticable. 
Dan 211. The class consists of: : He 

A. All those persons who have been dismissed from 
employment by the TA or MaBSTOA, or would in the future 
be subject to dismissal, solely because of theater aresane | 
or past participation in duly licensed and authorized 
methadone aaiibenanes programs; 

B. All those persons whose applications for employ- ! 
ment with the TA or MaBSTOA have been rejected, or would 
in the future be subject to rejection, solely because 
of their present or past participation in duly licensed 
and authorized methadone maintenance programs; 

Cc. All those persons who have been or will in the 
future be deterred from applying for employment with 
the TA or MaBSTOA by the TA's and MaBSTOA's policy of 
excluding from such employment all persons who are 
participating or who have participated in duly licensed 
and authorized methadone maintenance groceenk, 

12. The plaintiffs will fairly and adequately protect 
the interests of the class. Each of them either was dismissed 


from employment with the TA or MaBSTOA or had his application 
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for such employment denied, solely because of his present or 
past participation in a duly licensed and authorized methadone 
maintenance program. Their claims are typical of the claims 


te 


of the class. : 
13. The questions of law and fact common to the class 
: include the following: * 

A. Whether the TA's and MaBSTOA's policy of 
excluding from employment all pecans who are participating 
or who have participated in duly licensed and sathoetned | 
methadone maintenance programs, discriminates against 
such persons on an irrational basis, as compared to all 
othef persons eligible for employment with the TA or 
MaBSTOA, and thereby violates the Due Process and Equal 


Protection Clauses of the Fourteenth Amendment to ‘the 


United States Constitution; 


i 
{ 
i 
i 
i 
ie 
i 
t 
i 
j 


B. Whether the TA's and MaBSTOA's policy of excluding 
from employment all persons who are participating or who 
have participated in duly licensed ann authorized metha- 
done maintenance programs, discriminates aqainst such 
persons on an irrational basis, as compared to other 
former heroin addicts, including those participating 
in drug-free treatment programs, and thereby violates 
the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment to the United jeco dennetbionetiins 


C. Whether the TA's and MaBSTOA's policy of dis- 


missing from employment all persons who are participatin 
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or who have participated in duly licensed and authorized 

methadone maintenance programs, discriminates against 

such persons on an irrational basis as compared to 

. . . 

various other groups of employees which the TA or 

MaBSTOA concludes are not fully qualified to perform 

the duties of all ies various positions, and thereby 

violates the Due Process and ek Protection Clauses 

of the Fourteenth Amendnen® to the United States _ 
: } 

Constitution; 

i 


from employment all persons participating in duly 


* hg oe ° 
licensed and authorized methadone maintenance programs, 


D. Whether the TA'’s and MaBSTOA's policy of eee 
} 
t 
n 


constitutes a racially discriminatory employment criterio 


which has not been and cannot be demonstrated by the TA 


or MaBSTOA to be necessary to the safe and proper conduct | 
of its business, and thereby violates the Equal Protection 
} 


i 
Clause to the Fourteenth Amendment to the United States | 
Constitution and Title VII of the 1964 Civil Rights Act, 
as amended (42 U.S.C. 82000e et seq.); 
J 


E. Whether the TA's and MaBSTOA's policy of excluding 


from employment all persons who are participating or who 


re 


have participated in duly licensed and authorized methadone 


maintenance programs, burdens and impedes participaticn 

in such programs, in derogation of rights recognized by 
statutes and regulations of the United States; 

| F. What relief would be sapecietnen on behalf of 


the class. 
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: PARTIES 
14. ‘Plaintiff CARL A. BEAZER, a black, resides at 
' 1074 Summit Avenue, Bronx, New York. He was hired by the TA 
“in May, 1960. He was dismissed by the TA on August 15, 1972, .. 
solely because of his participation in a duly licensed and 
authorized methadone maintenance program. 
15. Plaintiff JOSE R. REYES, an Hispanic, resides at 
c 12411 31st Avenue, Astoria, New-York.’ He was hired by the TA 
in April, 1968. He was dismissed by the TA on September 29, 1972, 
solely because of his participation in a duly licensed and 
authorized methadone maintenance program. 
16., Plaintiff FRANCISCO DIAZ, an Hispanic, resides at 
3865 Baychester Avenue, Bronx, New York. He passed the examina- | 


tion for the position of Maintainer's Helper with the TA adminis-— 


| 
| 


tered in or about February of 1970. At his preappointment medical 
examination he was found medically disqualified, and he was denied 

i 
employment with the TA, on September 23, 1970, and continues 


to be excluded from such employment, solely because of his par- 


Qo ee 


ticipation in a duly licensed and authorized methadone maintenanc 


program. 


+ ee memvende! ne ae 


16a. Plaintiff MALCOLM K. FRASIER, a black, resides at 


1830 Lexington Avenue, New York, New York. He passed both the 


ee wees 


examination for the position of Bus Cleaner with MaBSTOA adminis-: 
' 


tered in or about late 1968 or early 1969, and the examination 


for the position of Bus Operator with MaBSTOA administered in 


7 


or about October, 1972. At his preappointment medical examinatior 


for the position of Bus Operator he was found medically disquali- 
fied and was denied such employment with MaBSTOA on March 14, 


1973, and continues to be excluded from such employment, due 
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solely to the fact that he was then participating in a duly 
licensed and authorized methadone maintenance program. At his 
reappointment medical examination for the position of Bus 


Cleaner ha was found medically disqualified and was denied such 


' employment’ with MaBSTOA on April 12, 1973, and continues to 


| sewern.! 5 sage 


be denied such employment, solely because of his past participatio 


in a duly licensed and authorized methadone maintenance progran. 


17. Defendant TA exists pursuant to the laws of the 


State of New York (N.Y. Pub. Auth. Law §81201(1)), and is declared 
by law to be a body corporate performing a governmental function 
(N.Y. Pub. Auth. Law §1201(1) and 31202(2)). It has as its 
purpose, inter alia, the operation of the New York City subway 
system (N.Y. Pub. Auth. Law §1202(1)). In furtherance of that 
purpose it employs approximately 42,000 — 43,000 persons. 

17a. Defendant MaBSTOA exists pursuent to the tous of 
the State of New York (N.Y. Pub. Auth. Law §1203-a(2)), and is 
declared by law to be a public benefit corporation which is 
a subsidiary corporation of defendant TA (N.Y. Pub. Auth. Law 
§$1203-a(3)). It has as its purpose, inter alia, the ecelakbie 
of certain omnibus lines in New York City (N.Y. Pub. Auth. Law 
§1203-a(3)). In furtherance of that purpose it employs approxi- 
mately 7,000 — 8,000 persons. 

18. Defendant WILLIAN J. RONAN is a member of the TA 
and a director of MaBSTOA and serves as the chairman of the TA 
and MaBSTOA. He also serves as the TA'’s and MaBSTOA's chief 
executive officer and is responsible, inter alia,for the 
appointment, discipline and removal of the TA's and MaBSTOA's 
employees (N.Y. Pub. Auth. Law §§1201(2), 1203-a(2)). 


19. Defendants WILLIAM L. BUTCHER, LAWRENCE R. BAILEY, 
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HAROLD L. PISHER, WILLIAM A, SHEA, EBEN W. PYNE, LEONARD BRAUN, 
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N. FELDMAN, DONALD H. ELLIOTT, FREDERIC B. POWERS and 


MORTIMER GLEESON are all members of the TA and directors of 


ns nee reremen a © = 8 att ee ote ae 


-S .MaBSTOA.: “Together with defendant ‘Ronan they constitute all of =: 


the TA's members and all of MaBSTOA's directors. 


een onaee 


20. Defendant WILBUR B. McLAREN is the executive officer' 


ofan charge of labor relations and personnel for the TA, and 


defendant LOUIS LANZETTA is its medical director. 
sty och 


21. Defendant NEW YORK CITY CIVIL SERVICE COMMISSION 


is responsible for promulgating rules governing the appointment, 


-- RR NS KmENNe aoe OO Eee ote 


promotion and continuance of employment of all employees of the 
TA (N.¥. Pub. Auth. Law $1210(2)). 

22. ‘Desendact NEW YORK CITY DEPARTMENT OF PERSONNEL 
applies medical standards to applicants for employment with the 
TA. 

23. Defendant HARRY I. BRONSTEIN serves as a member 
and as chairman of the Civil Service Commission, and as divddioe i 
of the Personnel Department. 

24. Defendants DAViD STADTMAUER and JAMES W. SMITH 
are members of the Civil Service Commision. Together with 
defendant Bronstein they constitute the Civil Service Commission's 
entire membership. 

FACTUAL ALLEGATIONS 
The TA's and MaBSTOA's Policy 

25. The TA and MaBSTOA maintain an absolute policy 

against the employment, in any capacity, of persons who are 


participating or who have participated in methadone maintenance 


programs, without regard to their individual ability to perform 


OE RY ARORA OO EE IN 18 RNY tt I I O0 
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as demonstrated by their performance on-the-job with the TA or 
elsewhere, their record of adherence to the requirements of the 
methadone maintenance program in which they are participating oe 
have participated, or any other relevant criterion. 

26. This policy is enforced by means of a program 
' initiated in or about March, 1970, ic eee purpose of screening 
out drug users, under which medical examinations, including 
urinalyses, are administered on a periodic basis to most TA and 
MaBSTOA employees, and are administered to applicants for 
employment prior to appointment. 

27. Execution of this policy resulted in the dismissal o 


e 


plaintiff Beazer from employment with the TA. 


A. Plaintiff Beazer was employed by the TA for 


eleven years, prior to his dismissal. During that period 


he demonstrated his ability to perform the duties of a = 
i 


variety of TA positions in a superior manner. He received 
a number of promotions, each of which was based on an 
assessment of his record, together with his performance 
on written and practical examinations designed to test — 

a candidate's ability to perform the duties of the 
position being tested for. Through this process he was 
promoted from the position of car cleaner to conductor 
and, on May 15, 1966, to towerman. His performance as 

a towerman resulted in his being assigned the task of 
training many new employees. | 


B. In late April of 1971, plaintiff Beazer volun- 
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tarily entered the Methadone Maintenance Treatment 
Program administered by the United States Veterans 

: Administration Hospital located in Manhattan. While 
participating in this program he continued to perform 
the duties of his position as towerman in a fully 


satisfactory manner, from approximately mid-July, 1971 


until he was suspended on or about September 1, 1971. 


~~ 


C. On or about August 31, 1971, the TA received 
records from the Veterans Administration Hospital, in 


response to its request, indicating that plaintife£ 


Sn ate Ae mg ewan es Og 


Beazer had been receiving. methadone maintenance treatment: 


@ 


as a result of which he was immediately suspended from 
employment, and on October 4, 1971, charged with 
violating a TA regulation prohibiting the use of drugs. 


« 


The charges specifically accused him of being "on a 


SO em Go Ste Oey Eee mw a em ee om Oa A 


drug treatment program." 

D. A hearing on these charges was conducted on 
November 3, and November 22, 1971. During the hearing 
the TA conceded that it maintained an absolute policy 
requiring dismissal of and denial of employment to, 


methadone maintenance program participants. Beazer 
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conceded the charge that he was on a methadone maintenance 


mee 


program, but contended that that alone should not justify: 


3 


his dismissal. A specific request was made that if it 
was determined some disciplinary action was warranted, 


he be transferred from his job as towerman to a less 
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¢rtical job. On November 26, 1971, the Hearing Referee 
recommended that the charges be sustained and that . 
Beazer be dismissed, effective November 26, 1971. 


E. On June 29, 1972, the Impartial Disciplinary 


Review Board of the TA recommended that the Hearing 


Referee's recommendation be sustained. The Board noted 


that Beazer "has done his job well and has received a 


—a 


relatively few cautions and warnings for the time that 


oremerss cee 


ome ve 


he has been employed.” It noted further that "from all 
of the evidence presented, it would appear that Mr. 
Beazer had handled his job competently while participatin 
in the methadone maintenance program." ‘The Board mada 
its recommendation solely on the basis of findings that 
Beazer had in fact violated the rule prohibiting Ga 


mn 


use of drugs by reason of his participating in a methadone 


* 
. 
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its rules relating to drug users: 


“to determine to what extent, if any, 
they should be revised in the. light of 
modern medical and scientific advances 
in the treatment of drug usage. More- 
over, it is the recommendation of this 
Board, that if it is found that an 
employee using methadone can work in 
some capacity for the Authority, the 
Authority take whatever steps that are 
necessary to reemploy Carl A. Beazer." 


F. On August 15, 1972, the TA, without issuing 
an opinion or giving any reasons for its ruling, adopted 
the recommendations made in the disciplinary procedure, 


and dismissed Beazer from employment, effective November 
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25, i972. 
G. Plaintiff Beazer has had an excellent record in 


the Veterans Administration Methadone Maintenance Treat- ' 


be 


ment Program from the time he entered, in April of 1971, 
to date. The Hearing Referee noted in his opinion that 
“credible evidence" had been presented: 


t 

7 

“that he has never missed coming in : 

and picking’ up his methadone, and : 

that he is known to be complying with 

the program because urine samples are 
taken twice a week and tested. 


j 


i 
"It therefore must be concluded { 
i?.at Respondent /Beazer7 is adhering j 
to the program. He was described as | 
an ‘excellent patient.'” | 
j 
j 
? 


e 


H. Following Beazer's suepedaion by the TA, he 
was employed by the Veterans Administration in their © } 
drug detoxification program as a rehabilitation technician 
counselor. : 
28. Execution of the TA's and MaBSTOA's policy against | 


| 


t 
the employment, in any capacity, of persons who are participating: 
or who have participated in methadone maintenance programs, | 
resulted in the dismissal ef plaintiff Reyes. ; 

A. Plaintiff Reyes was employed by the TA for 
almost four years, prior to his dismissal. During that 
period he demonstrated his ability to perform the duties 
of different positions with the TA in a superior manner. 


During his period of employment with the TA he was 


promoted from the position of Maintainers’ Helper to 
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Ventilation dnd Drainage Maintainer. This promotion 

was based on an assessment of his record, together with 

his performance on written and practical examinations 
' designed to test a candidate's ability to perform the _ : 
duties of the position being tested for. From sedenctaninicss 
May 1, 1969, he was responsible for the training and 
supervision of numerous enieukeions: 

B. On or about March 1, 1970, plaintiff Reyes 
voluntarily entered the Beth-Israel Methadone Maintenance 
Treatment Program, at the. St. Claire Hospital. He 
continued to perform the duties of his position as : 
Ventilation and Drainage sicncee in a fully satisfactory 
manner for a period of over one and one-half years, Gud 
on or about November 1, 1971, when he was suspended from 
employment. — 

Cc. As a result of a medical examination, conducted 
on November 1, 1971, the Medical Director of the TA, 


defendant Lanzetta, discovered that plaintiff Reyes had 


been receiving methadone maintenance treatment, and told , 


of his participation in methadone maintenance treatment. 
He was suspended effective immediately, and on December 
13, 1971, was charged with violating a TA regulation 
prohibiting the use of drugs. 
D. A hearing on these charges was conducted on 
January 19, 1972. During the hearing the TA's 


absolute policy against the employment of methadone 


} 
i 
| 
i 
Reyes at that time that he was being suspended because | 
{ 
i 
| 
| 
| 
} 
3 
t 
‘ 


96a 
Plaintiffs’ Amended Complaint filed November 9, 1973 


Me3ical Director of the TA, defendant Lanzetta, 


testified that he never gave, and it was his policy not 


..methadote -maintenance programs under any circumstances. 
And the Hearing Referee noted that the TA's “policy of 
not permitting employees who are under methadone treat- 


ment to remain in the system" had been established. 


} 
' 
| 
to give, permission to TA employees to participate in } 
} 
{ 
j 
' 
{ 


Reyes conceded the charge that’ he was on a methadone main 
tenance program, but contended that that alene should not: 
justify his dismissal. There was testimony that scientific 
tests administered to Reyes by a recognized expert demon-: 
strated that Reyes’ psychomotor performance while 
maintained on methadone, as determined by tests of his 
rotary pursuit skills and reaction times, was normal or | 
above normal, os sae his intellectual performance. 
On January 21, 1972, the Hearing Referee recommended | 
that the charges be sustained aca that Reyes be dismissed. 
E. On September 29, 1972, the TA, without issuing | 
an opinion or giving any reasons for its ruling, sustained ’ 
the charges and dismissed cs oon employment, effective 
January 20, 1972. 
F. Plaintiff Reyes has had an excellent record in 
the Betn-Israel Methadone Maintenance Treatment Progr m 
at the St. Claire Hospital from the time he entered, 
in March of 1970, to date. There was testimony at his 
hearing by the Medical Director of the St. Claire 
program that he had an excellent record, had never 


failed to come in to get his methadone as scheduled, 


and did not use drugs other than methadone. 
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G. He has been employed by the Mt. Sinae Methadone 


' 
Maintenance Treatment Program as a sacial health advocate 
? 


‘ 


from January 17, 1972, to date. 


29. Execution of the TA's and MaBSTOA's policy against 


the employment, in any capacity, of persons who are participating 


or who have participated in methadone maintenance programs, resulted 
' 5 


in the denial of such employment to plaintiff Diaz. 
“Mi A. Plaintiff Diaz has been employed as a sche beens 
mechanic with the same employer since approximately 
March, 1962, a period of almost eleven years. He has 


participated in the Bernstein Institute = Methadone 
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Maintenance Treatment Program of the Beth-Israel Medical 


——es 


Center since November of 1969, a period of approximately 


——— 


three years. Throughout his period of employment he has 


——_ 


demonstrated his ability to perform in a superior manner. 


os 


His fellow workers have elected him union shop steward. 
for the last eight years, in recognition of his leader- 
ship abilities. 

B. In or about February of 1970, plaintiff -Diaz 
took the examination for the position of Maintainer's 


Helper with the TA, which he passed. At the preappoint- 


2 6 oer Re IES oe RRR SERN as Re 


ment medical examination, on or about June 5, 1970, he 
revealed the fact that he was a nethadone maintenance 
program participant, and submitted letters from Dr. 
Harold L. Trigg, Chief of the Methadone Maintenance 
Service, Associate Director of Psychiatry, and Associate 


Director of the Bernstein Institute, Beth-Israel Medical 
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Canter, and from a staff medical doctor. These letters 


testified to his excellent record in the Beth-Israel 


“* Programy and’ specifically noted that he had been totally : 


free of illicit drug use throughout his period ef 
participation in the program. After having successfully | 
completed all aspects of the medical examination, he was — 
-told that he was disqualified because methadone program 
participants were not accepted for employment with the ma. 
Cc. Diaz appealed his “medical disqualification" to ! 


a i 
the TA and was notified that he did not meet the require 


ments as established by the TA and the Personnel Department 

His subsequent appeal to the City Civil Service Commission 

was denied without opinion on September 23, 1970. 

30. Plaintiff Diaz hss had an excellent record of 
participation in the Beth-Israel Methadone Maintenance Treatment | 
Program from the time he entered, in November of 1969, to date. 

30a. Execution of the TA's and MaBSTOA's policy against 
the employment, in any capacity, of persons who are participating 
or who have participated in methadone maintenance oceans, 
resulted in the denial of such employment to plainti£e Frasier. 

A. Plaintiff Frasier has held several positions 

of employment over the last ten years, and in all such 

positions has demonstrated his ability to perform as a 

competent worker. Several of these positions have been 

as a truck driver, and one has been as a taxicab driver. | 

In October of 1972, plaintiff Frasier began onrticip.ting 


in the methadone maintenance program conductex by the 


Methadone Maintenance Treatment Center. On March 17, 


yee: | wee ae 
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1973, he left this program as a drug-free person after 


having completed a two month long process of detoxifyin: 
from methadone. 
“Bo “In-or about late 1968 or early 1969, plaintiff 


Frasier took an examinition for the position of Bus 


RTD 1 eR OE ONE ORE 


Cleaner with MaBSTOA, and in or about October of 1972, 


sn oe eregmene s+ = 


he took an examination for the position of Bus Operator 
with MaBSTOA. He passed.both 6f these examinations. 

c. At a preappointment medical examination for the 
position of Bus Operator, on or about March 9, 1973, 
plaintiff Frasier revealed that he had been a methadone 


maintenance program participant, but that he had almost 


completely detoxified from methadone. He was then taken 


OSI ALPE CIEE AION A TN EEL © | ORO 
* ‘ 


to see Thomas L. Granger, MaBSTOA Administrative Manager | 


for Personnel and Saul Solano, a MaBSTOA Administrative 


Associate. Both men informed him that it was the TA's: 
policy not to employ persons with his record of methadone 
maintenance participation. In a letter dated March 14, 
1973, Mr. Granger informed plaintiff Frasier that he 
would not be employed by MaBSTOA as a Bus poerstox because 


“your background does not meet the standards established | 


plaintiff Frasier‘s counsel, Mr. Granger stated ina 


lette: dated April 19, 1973, that plaintiff Frasier had 


i 


been denied the Bus Operator's position "because of 


medical background based on information he divulged to 


our Medical Director." 


for this position." Upon subsequent inquiry from | 
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D. On of about March 22, 1973, plaintiff Frasier 


? 

was notified that he was eligible to take a preappointment 
i 

« ' 


medical examination, on April 2, 1973, for the position 
of Bus Cleaner. Plaintiff Frasier reported for that 


examination, but instead of being allowed to complete it 


res 


he was instructed to see Mr. Solano. Plaintiff Frasier 
informed Mr. Solano that he had detoxified from methadone 
on March 17, 1973, but Mr. Solano replied that he still 
could not be employed with MaBSTOA due to his past 
participation in methadone maintenance. In a letter dated - 


April 12, 1973, Mr. Granger informed plaintiff Frasier 


that ,jhe would not be employed by MaBSTOA as a Bus 


Recess ae ee ee 


Cleaner because "Your background does not meet the standa 


2 


established for this position." 

30b. Plaintiff Peaaies had an excellent record as a 
methadone maintenance program participant. In a letter to the 
MaBSTOA medical department dated March 29, 1972, prior to 
plaintiff's rejection as a Bus Cleaner, Dr. G. Salazar, Clinical 
Director of the Methadone Maintenance Treatment Center, attested 


to this fact. Since plaintiff Frasier's withdrawal from 


finan S eemnoes amie emp meee ep eae eee lt 


methadone maintenance he has continued to report to the Methadone: 
Maintenance Treatment Center for counseling and urinanalyses on 
a regular basis. During this period he has show no evidence 
of illicit drug use. 

31. The present "Medical Standards and Regulations For 


All Operations and Maintenance Positions" with the TA, Proposed 
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by the TA and issued May 7, 1971, by the City Civil Service 


Commission provide that at the preappointment medical exa» ination 


a candidate will be disqualified for appointment if his mins 
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reveals the presence of "unauthorized" substances, and if "drug 
addiction or drug abuse" are determined. The TA and the Civil 
Service Commission define these terms to include methadone 
maintenance. These standards govern 53 classes of positions, 
and 81 per annum positions, covering approximately 35,000 - 
28,000 TA employees. Positions governed included, for example, 
‘the following: Bus Maintainer, Car Cleaner, Car Inspector, Car 
Maintainer, Collecting Agent, Light Maintainer, Maintainer's 
‘Helper, Railraod Clerk, Railraod Porter, Telephone Maintainer, 


Turnstile Maintainer, Ventilage and Drainage Maintainer. 


The TA and MaBSTOA Policy Was Adopted Without Adequate 
Grounds for Concluding It Was Reasonable or Necessary 


32. The TA and MaBSTOA adopted their absolute policy 


against the employment of. present and past methadone maintenance 


”. 


program participants, without having had any rational grounds for! 


° 


concluding that a person is not qualified satisfactorily to perform 
the duties of a TA or MaBSTOA employee, in any capacity, solely ; 
by virtue of his participation in such a program. 

33. The TA and MaBSTOA made no effort to analyze the 
requirements of the many jobs to which their employees may be 
assigned, in order to determine the relevance of a person's 
present or past participation in a.methadone maintenance program 
to his ability to perform the various different kinds of jobs. 

34. The TA and MaBSTOA rade no effort to assess the 
performance of TA or MaBSTOA employees wno were participating 
or who had participated in methadone maintenance programs, and 


had no evidence that such employees were failing to perform the 
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duties of their positions satisfactorily, or were not qualified 


oper ees ees menee 


to perform satisfactorily the duties of other positions within the 
_TA or MaBSTOA prior to instituting the policy requiring their 
discharge and proliibiting the employment of any other such 
persons. 
35. The TA and MaBSTOA had no’ reliable data related 


to the characteristics of present or past participants in duly . 


vive ? 
2 


licensed and authorized methadone maintenance programs 
fiat euch persons would not be able satisfactorily to perform 
the duties of TA or MaBSTOA employees: 

A. ‘The TA and MaBSTO? had no reliable data 
indicating that the taking of methadone pursuant to duly 
licensed and authorized methadone maintenance. programs 
would adversely affect any functional capability which 
might be related to performance of the duties of TA 


or MaBSTOA employees; 


that present or past participants in duly licensed and 
authorized methadone mainterance programs were more 
likely to be abusing drugs so 4s to adversely affect . 
their ability to perform the duties of TA or MaBSTOA 


employees, then other persons accepted for employment. 


| 
B. The TA and MaBSTOA had no reliable data “ee 


36. The TA and MaBSTOA, therefore, adopted their | 
absolute policy against the employment of present and past ; 


| 


methadone maintenance program participants without having had any 


reasonable grounds for concluding that said policy was necessary, 
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or ingeed that it was rationally related, te the safe and 
proper conduct of their business. 


"i oWhe. TA and MaBSTOA Policy Cannot be Justified as 
Reasonable or Necessary : 


37. All available data indicate, in fact, that a 


, person's ability satisfactorily to perform the duties of a TA 


or MaBSTOA employee would not be adversely affected solely by 
vittue of his present or past participation in a duly licensed 
.'and authorized methadone maintenance program. 

38. Methadone maintenance is a widely recognied, 
officially sanctioned and increasingly dominant ae 
treatment fox persons suffering from addiction to heroin. It 
is designed to prevent such persons from using heroin, and to 
enable them to work and otherwise lead productive lives in 
society. oo 

39. Methadone has been under investigation Soe ane in 
the maintenance treatment of persons addicted to heroin for more 
than nine years. Methadone maintenance is now a well-established: 
mode of treatment, pursuant to which stabilizing doses of 
methadone are administered on a daily basis in order to eliminate 
the addict's psychological and physiological craving for heroin, 
and to establish a "blockade" shielding the former addict from 
the mental and physical effects of heroin. 

40. After achieving favorable results with experimental, | 
programs, New York State became committed to methadone 


maintenance on a large scale approximately three years ago. 


i 
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In January of 1970, Governor Rockefeller asked the New York 


State Legislature for millions of dollars to make “outpatient 


methadone facilities available . . . in every community with a 


substantial addiction problem" (Governor's Budget Message, 


Session Laws of New York 3053 (McKinney's 1970)). Methadone 


maintenance is now the dominant mode of treatment for heroin 


2 


addiction in New York. In the New York City area alone, federal, 


state and local funds support more than twenty separate 


methadone maintenance programs with approximately 28,000 par- 


ticipants. The number of persons maintained on methadone is 
continually increasing. 

41. The Food and Drug Administration of the United 
States Department of Health, "Education and Welfare, after 
consultation with numerous professional groups, advisory 
committees and individual experts, recognized methadone's 
established value in the maintenance treatment of heroin addiction 
by proposing on April 5, 1972, that the drug be removed from 
its experimental classification under existing federal regulations 
(Proposed 21 C.F.R. §130.48(b), 37 Fed. Reg. 6940 (1972)). A 
regulation implementing this recommendation is to be published 
shortly. 

42. Under federal statues, and both proposed and 
existing federal regulations, the operations of methadone 
maintenance programs are strictly controlled, and participation 
in such programs is carefully monitored. Any person dispensing 
methadone must register annually with the Bureau of Narcotics 


and Dangerous Drugs, United States Department of stice, and 
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obtain the epproval qf the Food and Drug Administration (21 
U.S.C. $822: 21 C.F.R. $301; 21 U.S.C. $355; 21 C.F.R. $130.44; 
Proposed 21 C.F.R. $130.48(b), 37 Fed. Reg. 6940 (1972)). Present 


- New: York State regulations.also- require that dispensers of 


‘ 
. 


methadone obtain certificates of approval and registration issued. 


| 


by the New York State Department of Health, Bureau of Narcotic 
' : 

Control, pursuant to $3311 of the New York Public Health Law 
(10,,.N.¥.C.R.R. $80.23). After April 1, 1973, certification 


under a detailed regulatory scheme established by Title V of the 


methadone maintenance programs in the State. Failure to comply 
with either the state or federal regulatory structure renders 
e 


the operator of a methadone maintenance program criminally liable 


43. The Food and Drug Administration requires that 


| 
New York Controlled Substances Act will be required of all | 
| 


methadone maintenance program participants be medically tested at 
least once weekly for evidence of the use of heroin or any other | 
drug clinically indicated (21 C.F.R. $130.44(c) (6); Proposed 21 | 
C.F.R. $130.48(b) (2), 37 Fed. Reg. 6942 (1972)). | 
44. Pursuant to the laws and regulations cited in 
paras. 41 - 42 above, and their own policies, administrators of | 
methadone maintenance programs in the New York City area have 3 
instituted a variety of procedures to ensure that participants | 
take their methadone as prescribed, and to determine whether on 
take illicit drugs. These procedures include, inter alia: 
supervision of the administration of methadone to nes that 


it is taken on a regular basis as prescribed; regular urinalysis : 


(at least one weekly’ to determine whether the prescribed 
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methadone is being taken and also whether there has been illicit | 
drug use; supervision and monitoring by counselors and other 
supportive personnel who are proficient in detncetog the 
symptoms of illicit drug use. 
45. The TA and MaBSTOA have no comparable procedures 
to assure themselves that their employees are not using illicit 
drugs. On information and belief it is the TA's and MaBSTOA's 
policy at present to test their employees for illicit drug use 
only approximately once a year, and persons in certain positions 
of employment with the TA and MaBSTOA are apparently never testes: 
46. Scientifically designed and dininietered studies 
have uniformly found. that eackaasas maintenance has no adverse 
effect on performance effectiveness. These studies are based on 
s tests of intellectual gunettonies, and of psychomotor performance 
as determined by rotary parenkh tests and by visual and auditory | 
reaction-time tests. Studies of the performance of persons in 
situations requiring both skilled performance and social 
responsibility also show that methadone maintenance has no 
adverse effect. : 


47, The City of New York has recognized both the 


employability, and the need for employment, of ex—addicts, 


including ex--addicts who are or who have participated in methadone 
i 


maintenance programs. On March 22, 1972, the City's Department 
of Personnel published a personnel policy and procedure bulletin 
relating to "City Policy on Employment of Ex-Drug Addicts." [It 


notes that the policy resulted from “an intensive study of the 
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emDloyability of ex-drug addicts.” And it provides that ex- 
addicts, including specifically those persons participating in 
‘methadone maintenance programs; shall not be automatically : 
disqualified from employment in any City position except the 
uniformed services. 

48. The TA's and MaBSTOA's absolute policy against the 


employment of methadone maintenance program participants is 
Vids ws 


therefore not necessary, and indeed is not rationally related, 


is : 


to the safe and proper conduct of their business. 


The TA's and MaBSTOA's Policy Discriminates Against Methadone 
Maintenance Program Participants as Compared to Other Former 
Heroin Addicts ; 


49. The TA and MaBSTOA do not maintain an absolute 
policy ayainst the employment of former heroin addicts who have 
not participated is methadone maintenance programs. Instead the 
TA and MaBSTOA make decisions as to the employment of such 
persons based on the circumstances of the individual case. 

50. There is no reasonable ground tor concluding that 
former heroin addicts ic are presently. participating or who 
have participated in duly licensed and authorized methadone 
maintenance programs are less qualified to perform the duties 
of TA and MaBSTOA employees than all other former heroin addicts, 
including those participating in drug-free treatment programs. 
The TA's and MaBSTOA's Policy Discriminates Against Present and 
Past Methadone Mainteriance Program Participants as Compared to. to 


Other Groups Which the TA and MaBSTOA Conclude Are Not Fully 
Qualified For Al} Their Positions : 


51. The TA and MaBSTOA do not maintain an absolute 
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policy requiring the .discharge of employees suffering from a 
variety of medical or other disabilities including alcoholism, 
epilessy, or heart conditions, who are as a result, in the TA's 


end MaBSTOA's opinion, not fully qualified to perform the duties’. 


of all their various positions. Instead the TA and MaBSTOA allow 


such persons, under certain circumstances, to continue in their 


“employ, limiting them to select positions where that appears 
necessary. Thus, for example: 

A. TA and MaBSTOA employees with three years‘ 
seniority who are discovered to be alcoholics are not 
automatically discharged. Instead they are suspended 
from suty and provided with an opportunity to attend an 
alcoholic cone program. Upon discharge by the 
treatment center the alcoholic is allowed to resume 
work with the TA or MaBSTOA in a non-eritical position. 
If he maintains a good record for three subsequent 
years, he will be eligible for his previous position, 
even if it is a critical, safety-sensitive position. 
Approximately 3,000 employees are now participating in 
the TA's alcoholism program, receiving boentaaee and/or 
counselling. 

B. TA and MaBSTOA employees with three years’ ~- 
sentoriey who are discovered to have medical disabilities 


such as epilepsy or heart conditions, are placed, when- 


eee ee 


ever possible, in "limited service” positions, rather 


than being discharged. The TA now has approximately 


ee one ors 


1,500 employees in limited service positions. 
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52. There is no reasonable ground for concluding that 
methadone maintenance program participants are less qualified 
to perform the duties of all the various positions within the 
TA or Ma8STOA than employees in the groups referred to in 


para. 51 above. 


J 


‘The TA's and MaBSTOA's Policy Has a Racially Discriminatory Impact 


one 53. Statistics available from,the United States Depart- 


ment of Commerce, Bureau of the Census indicate that the civilian 
1 2/ 

‘ workforce for the New York Standard Metropolitan Statistical 
Area is approximately 2, 0% black and 5.1% Hispanic. The racial 


composition of this population can be assumed to approximate 

e 
the racial composition of the population eligible for employment 
with the TA and MaBSTOA save for their policy of excluding all 
presint and past methadone maintenance program participants: 
The methadone maintenance population, essentially a sub-group of 
the civilian workforce, is approximately 30.3% niack and 19.7% 


a 


Hispanic. This data indicates that the probability of a black 


2/ "Civilian workforce" is defined by the Bureau of the Census 
to include all non-military persons who are either employed, 
or looking tor and available to accept employment. 


| 
| 
| 
| 
| 
| 
| 


3/ "Standard Metropolitan Statistical Area" (SMSA) is a designa-' 
tion utilized by the Bureau of the Census. Counties contiguous 
to a county or counties containing a city of 50,000 persons of 
more are included in a SMSA if,. according to criteria establish- 
ed by the Bureau of the Census, they are socially and econom~' 
ically integrated with the central city. The New York SMSA in- 
cludes New York City and Westchester, Rockland, Nassau and 
Suffolk Counties. It comprises the area from which the TA and 
MaBSTOA can reasonable be expected to draw their 49,000-51, 000 
employees. 

Records regarding the ethnic composition of the methadone main- 
tenance population are maintained by tim: Rockefeller University 
Methadone Information Center. Under contract to the New York | 
State Narcotic Addiction Central Commission, the center is re~- 
sponsible for gather extensive information concerning methadone 
maintenance in the New York City metropolitan. area. r 
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or Hispanic person being denied em loyment by the TA or MaBSTOA 
due to his present or past partici ation in methadone maintenance: 
is substantially and significantly higher than the same 
probability ose de white counterpart. - 

54. Hence, the TA's and MaBSTOA's policy of excluding 
all present and past methadone maintenance program participents 
from employment has a significant and substantial discriminatory 
insect upon Llack and Mispente buvione otherwise eligible for 
TA and MaBSTOA employment. 

The TA's and MaBSTOA's Policy Burdens and impedes Participation 
In Methadone Maintenance Treatment 

55.’ Federal law, and the regulations and policies of 
various federal governmental agencies, support the right to 
participate in methadone maintenance treatment. Thus the Drug 


Abuse Office and Treatment Act of 1972, Public Law 92-255, 86 


| 
| 
| 
| 


Stat. 65, sect. 101(8), provides that: "Control of drug abuse 

requires the development of a comprehensive, coordinated long- 
term federal strategy that encompasses . . . effective health 
programs to rehabilitate victims of drug abuse.” The federal | 
regulations referred to in paras. 41-43 above provide a pa: 


scheme pursuant to which persons can legally be maintained on 


methadone. Federal agencies provide substantiel financial support 
| 
for the conduct of methadone maintenance programs. 
56. Employment is generally recognized to be erucial to 
the success of a methadone maintenance treatment program. Thus, 
* 
for example, the “City Policy on Employment of Ex-Drug Addicts" 


referred to in para. 47 above, states that “the assurance to the 


addict of a gainful and rewarding employment is an essential 
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motivating force ‘for undertaking and completing treatment for 
his addictive habit." 

57. Methadone maintenance is a treatment modality which © 
may last anywhere from a few years to a lifetime. Employment 
opportunity for program participants is, therefore, additionally : 

essential. . : 
58. The TA's and MaBSTOA's policy of excluding from 
employment all methadone maintenance program participants tends 
to discourage persons from participating in methadone ee! 
programs, penalizes persons who do participate, and reduces a 
opportunities for rehabilitation.. 
, VIOLATIONS OF LAW. ; 
59. As a result of the defendants continuing pattern 
and practice of discrimination, as iilustrated by the specific 


examples of discrimination described above, plaintiffs and the 


class they represent have been and are being denied emp!.oyment 


| 
| 
| 
| 
| 


with the TA and MaBSTOA in derogation of their rights under the 
Fourteenth Amendment to the United States Constituticn; under. 
42 U.S.C. £81981 and 1983; and Under Title VII of the 1964 Civil | 
Rights Act, as amended (42 U.S.C, §2000e et seq.) 
60. The TA's and MaBSTOA's policy of ecchedinn sxou 
employment, in any capacity, all present and past participants 
in methadone maintenance erode en their rights in ‘that: 
A. The policy results in the denial of public 
employment to certain classes of persons without rationa? 


justification in violation of the Due Process and Equal 
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Protection Clauses of the Fourteenth Amendment to the 
Constitution; 


B. The policy has a significant and substantial 


discriminatory impact on black and Hispanic persons 


otherwise eligible for TA and MaBSTOA employment, and 
neither has been nor can be justified by the TA and 
MaBSTOA as neceszary to the safe and proper conduct of 
their business, in violation of the Equal Protection 
Clause of the Fourteenth Amendment to the Constitution 
and Title VII of the 1964 Civil Rights Act, as amended 
(42 U.S.C. §2000e et _seq.); 
G. The policy burdens and impedes participation 
in duly licensed and suthorieed mathadove maintenance 
programs in derogation of rights recognized by: statutes 
and regulations of the United States. 
IRREPARABLE - INJURY 
61. Plaintiffs and the class they represent have no 
adequate remedy at law. Plaintiffs have suffered, ere suffer ‘ng, : 
and will continue to suffer irreparable injury as a result of 
Gefendants' discriminatory policies an@ practices urless and 
until the ~-elie£f demanded in this complaint is granted. 
PRAYER FOR RELIEF 
WHEREFORE, plaintiffs individually, and on behalf of 
all others similarly situated, respectfully pray that this Court: 
A. Declare, pursuant to 28 U.S.C. $2201, that 
defendants' refusal to employ, in any capacity, all 
persons who are participating or who have participated 


in duly licensed and authorized methadone maintenance 
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| 


programs is in violation of the laws and the Constitution 
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of the United States; 


B. Enjoin defendants, their agents, employees, 
and all those acting in concert with them, and their 
‘successors, from refusing to employ, in any capacity, : 
persons who are participating or who have participated in 


duly licensed and authorized methadone maintenance prograr 


° 


’ 
stan oem rece oer ee . 


solely because of such participation; 

Cc. Order that plaintiffs Beazer, Reyes, Diaz and 
Frasier and all other members of the class they represent 
who were dismissed, or whose applications for eieta grant | 
were denied, solely because of their participation in 7 
duly licensed and authorized methadone maintenance ~ ) 
programs, be provided employment with the TA or MaBSTOA | 


in positions appropriate to their abilities and experience 


ee ecrnenen ene ne ee ee eae ae rege en me 


together with backpay and other benefits of employment 
from the date they were unlawfully discharged or denied» 
employment; 

D. Retain jurisdiction of this action until such 


time as the Court can be assured defendants are 


complying with its order; 


E. Award plaintiffs their costs, including 


ree ee en a tetacelieteded 


aisbursements and reasonable attorneys’ fees; 


F. Grant such other and further relief as may be 


proper. 


New York, New York 
November 8, 1973 


er et 


lida 
Plaintiffs’ Amended Complaint filed November 9, 1973 


Respectfully submitted, 


ELIZABETH B. DUBOIS 
- ERIC D. BALBER 
271 Madison Avenue 
New York, New York 10016 
(Legal Action Center of the 
City of New York, Inc.) 


MICHAEL MELTSNER 
435 West 116 Street 
New York, New York 10027 


JACK GREENBERG 

JEFFREY MINTZ 

10 Columbus Circle 

New York, New York 10019 


Attorneys for Plaintiffs 
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Answer of Defendant New York City Transit Authority 
and Related Defendants to Amended Complaint 


| IN THE UNITED STATES DISTRICT COURT 
‘FOR THE SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs,. . .. _ AMENDED COMPLAINT -- 
~against- : = oo ee eae. S307, 
| NEW YORK CITY TRANSIT AUTHORITY, et_al., 


Defendants. 


ANSWER OF DEFENDANTS NEW YORK CITY 
TRANSIT AUTHORITY, ET AL. TO 
PLAINTIFFS’ AMENDED COMPLAINT . 
: The defendants, New York City Transit Authority, 
| wittiam J. Ronan, William L. Butcher, Lawrence R. Bailey, .. 
| Harold L. Fisher, William A. Shea, Eben. W. Pyne, Leonard Braun, 
j;Justin N. Feldman, Donald H. Elliott, Frederic B.. Powers,.: -.s .e:].. 


Mortimer Gleeson, Wilbur B. McLaren and Louis Lanzetta, by their 


aererners John G. de a the amended ee 


FIRST: by they have knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraphs 
He, 3, 4, 55 6, 7, 8, 9, 10, 1l, 12, 13,.30, 30b, 38,-39, 41,: 


"2. 43, 44, 55, 56 and 57. 


SECOND: Deny the allegations of paragraph 14 except 
(a) admit that the plaintiff Carl A. Beazer is black and was hired 


by the Transit Authority on May 11, .1960 and dismissed. August 15,: 


: > . ait os an ae 
EY Sen epee Pa ise 12 55) 42765 


| 
t 
i 
{ 
pee and (b) deny they have knowledge or information. sufficient. to 


Answer of Defendant New York City Transit Authority 
| form a belief as to the truth of the allegations respecting 


’ Beazer's residence. 


THIRD: Deny the allegations of iaveneink 15 except _ 
| (a) admit that ~ plaintiff Jose R. Reyes was hired by the 
Transit Authority on April 29, 1968 and dismissed on acheninns 29, 
1972 and (b) deny they have knowledge or information sufficient to 


form a belief as to rhe truth of the allegations respecting Reyes' 


j ethnic background or ——— of residence. 


FOURTH: = ache allegations of paragraph 16 except 
| (a) admit that the plaintifé Francisco Diaz passed an examination 
| gor the position of Maintainer's Helper given by the City Civil 
Service Commission on or about February 28, _1970, but was medicall 
| disqualified don employment with the Transit. eiesastaaipans and denied 
ee on June 5, 1970 and (b) deny they have knowledge or’ 
information suffi Siant to form a belief as to the truth of the, 


allegations respecting Diaz" ethnic background or place of residen 


F. “H: Dey the allegations of paragraph 1 léa except , Leis 
(a) scasiaes that. the plaintif¢, Malcolm K. Frasier, is black, and , 
"after pavsirg an examination for the position of bus operator with 
MaBSTOA, was weds voally disqualified and denied appointment on _.., 
peazen 14, 1972 3, and thereafter was again medically disqualified | 
on alae ide 1s 573 for the position of bus cleaner and (b) deny, 
they have knowledge ox Anformation sufficient to form a belief as 


to the allegations respecting Frasier’ s PEST ASROM.. 


. De pese 

SIXTHs- Deny. the allegations of paregeaph 22° except’ aamit’ 
that the Trans!t' Authority applies to upplicaats “for employment °* 
medical standards promulgated by the City Civil Service Commission 


after consultation with the Authority. 
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| ‘SEVENTH: Deny the allegations of paragraph 25 except 
i i! 


‘ean that the Transit Auvhority and MaBSTOA do not employ persons 
| who use or have a history «f using narcotic drugs,- including 

| methadone. Rule 11(b) of ' les and Reguistions of the Transit 
‘Sage Governing Employ.ca Engaged in the Operation of the : ive 

| New York City Transit _— provides as follows: ° «°°. t-3 


*meioneth ; net mit use, or have 

' $n their possession, narcotics, 
tranquilizers, drugs of the 
Amphetamine group or barbiturate. 
derivatives or paraphernalia 
used to administer narcotics or ~: : 
barbiturate derivatives, except 

‘with the written permission of 

the Medical Director - Chief 

Surgeon of the System.” 


+ 3 


EIGHTH: Deny the allegations ‘of paragraph, 6 except admit 


pel Sa 


| that the Transit moshoxiey and MaBSTOA | screen appl iccate for 


: 


oe for possible drug usage by means of medica? ‘examination ’ 


i including urinalysis, and, on. a periodic basis, simila- ts; creen 


{ “ 
‘certain. classes of employees eantinet to epenetins ttttone. 


NINTH: Deny the allegations oF a 27 — admit | 

WE. S 
that the plaintiff Carl A. Beazer was first employed by the ‘transi 
(was 


Authority as a Car Cleaner on May 11, 1960, was latex promoted to 


tou a bei Qerep 


lens position. of Conductor and on. May 25, 1966 war promted ‘te the 
position of Towerman; that (04% OF anout August “3a, 1972, | the, mite 


| pepartaent of the Authority received a written ‘agentes from a, 
| Veteran’ s Administration ‘Hospital in New York city, indicating, 
among other things, that Beazer had a “45 “year history | of areg 
dependence and was. then participating in the peaphhee methadone 


voWa Se Te FU ae ae 8 


bse * 


ee, 1, isn wai on , cee . we, ions ta s7% ue ‘the . 


«5: 


Anewer of Defendant tite ais City Transit Authority 

; Civil Service Law of the State of New York, was charged with _ oe 
; misconduct for violating the aforesaid Rule 11(b) - that a hearing 
io tre charges was conducted on ‘November 3, 22 and 24, 1971, and : 
| the Hearing Referee recommended to the Authority that the charges 
vn sustained and that Beazer be dismissed from service effective 
senha 26, 1971; that prior to the Authority's acting upon the 
| nemmeinnibdithie tannin ‘appealed to a three-member Impartial Dis- 
ciplinary Review Board, established pursuant to agreement between 
the Transit Authority and the Transport Workers’ Union of Anerica, 
ape 100, which is the labor representative for nearly all of the 
| Authority’ s hourly-paid employees, ‘including employees in the 
[title of Towerman; that the Review Board recomended to the Author Yy 
that the recommendation of the Hearing Referee be- sustained and 
'on Auguy* 15, 1972, the Transit Authority, acting by W. B. McLaren, 
its Executive Officer for Labor Relations and Personnel, adopted 

the recommendation of the Hearing Referee ana Beazer was dismissed 
from the Authority's employ effective November 26, 1971. 

(Exhibit A annexed) . 


TENTH: ‘Deny the allegations of paragraph ‘28 “except ‘admit *- 


that the plaintiff Jose R. Reyes was first employed by the Transit 
huthority as a Maintainer's Helper on April 29, °1968 and was 
promoted to the position of Maintainer (Ventilation and teaindoe) 
on July 5, 1970; that ‘on November 1, 1971, Reyes was medically _ 
examined and screened ‘for ‘narcotic use resulting in medical 
findings of such usage; that he was _ Suspended from duty OF. neue, 
November 8, 1971 and on or about December 23, 1971 was. charged . 
with ,misconduct for, using heroin and methadone . in violation ef the 
eernentt Sela 1F RR? shat .s Kearing.wag Beld om Saneary 39,. 2973 
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i on or about Jap3-ry 21, 1972, the Hearing Referee recommended 
op the Authority ‘sat the charge be sustained and Reyes dismissed 
| trom service effective January 20, 1972; that the Authority by its 
| Executive officer, W. B. McLaren, ee _ eeumuemerases on 
| September 295 1972. (exbinit B iain. 7 


. ee ee 
ELEVENTH: Deny the allegations of —_ 29 oe 
| admit chat plaintitt Francisco Diaz passed an ‘examination. for the 


— on February 28, 1970; that he was denied appointment 


‘position of Maintainer‘ s Helper given by ‘the city ‘civil ‘Service 


; to such position by the Transit Authority upon medical findings 


‘a narcotic drug use; that Diaz appealed from such denial to the 
| 


| City Civil Service Commission which denied his appeal:on Sep- 
tember 23, i970. ° no - ree ei Sale te: 


“TWELFTH: Deny the allegations of paragzaph 30a except | a 
siekt that the plaintiee Frasier. passed examinations for. the 
positions of Bus Operator and Bus Cleaner with MaBSTOA, and when 5 


it. appeared during pre-employment processing that he ‘was: ar A os 


4 


recently had been a participant in a methadone maintenance j program 
he was informed by MaBSTOA' representative, Thomas i Granger, 
aaministrative Manager fox siueanerseiiass on March 14, “1993 2 and 
April 12, 1973, respectively, that be would pot be appointed a iae 
the position of Bus Operator or Bus Cleaner becatise he ‘aia not oh 


fee Rites Ost 


neet the prescribed nndival ‘standards. oo. 


THIRTEENTH: Deny the atepentoee: -* ~— . 31 except 
adult that on or “about May 7, 1971 the city Civil Service . 


Coumission, oo ae ocnmekbntbin with the Transit: Authority, © 


ie! + 439 


orumeinated. “Medicai- Standards and’ Regulations ‘for. Ail Operations 
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and Maintenance Positions, New York City Transit Authority,” and 
the Court -” respectfully referred to such document for its— 


substantive provisions and the scope of its application. 


FOURTEENTH: -:Deny the allegations of paragxaphs 32, °33, 
34,..35- 36, 37, 46, 48, 49, 50, 52, 53, 54, 58, 59, 60 and 6i. 


FIFTEENTH: Deny they have knowledge or information 
sufficient to form a belief as to the truth of the allegations : 
in paragraph 40 except they admit that methadone: maintenance is — 


one of several no idalities of treatment for narcotic addiction. 


‘SIXTEENTH: Beny the allegations of paragraph 45 except 


admit that pursuant to Rule 31 of ‘on halen and Regalations 

Governing Employees higaced ir che operation of the New York City 
Transit system, “ald pex.se Sy befor 2 they are appointed or "pronoted 
to positions in the Transit authority, are ) required ‘to submit - 


medical examinations to determine their medical ‘fitness to perform 

the duties” of the Positions sought; that certain classes of oper~ 
33, 

ating employees are periodically ‘examined to determine their 


sagtead 


medical fitness ‘te ‘perform the duties of the positions hela ay 


them, ‘and ‘at any time the “Medical Director of the Transit authority 
or the ‘employe! 8 Separtrene head may ‘bnes or require an inaivia- 
ual employee to submit to a ‘medical examination if in his opinion 
such examination . is indicated. The sei | requirenents ‘obtain 

in ‘iapston. | : ee 


SEVENTEENTH: Deny they have knowledge or information 
sufficient to form a belief as to the truth of the allegations 
f paragraph 47 except admit that on or about March 22, 1972 


Answer of Defendant New Fork City Transit — 


hd cy. ‘ 


the Department of Personnel of the City of New York published & 


document entitled “Personnel Policy and Procedure Bulletin” — 
relating to City policy on the employment of ex-drug wtthete. 
but that such policy and procedure are not applicable to the 


defendant Transit Authority or MaBSTOA. 


EIGHTEENTH: Deny the allegations ef paragraph 51 except 
admit that under rules, regulations and working. conditions of the 
Transit Authority and MaBSTOA a -iensiaaaias employee who has a™- 
minimum period of two years service and ie medica) iy found to be 
permanently disqualified from performing the full duties of his 
position because of a non-service connected disability may, in 
the discretion of sich Authority, be assigned to other work 
provided he is qualified therefor and such work is available, and 
a permanent employee of the Transit Authority who is disabled 
from performing the duties of his positicn as a result of using 
alcohol may, instead of being dismissed on disciplinary charges, 
and provided he has at least three years of service, be invited 
to accept a program of counseling and therapy by such Authority, 
the charges being held in abeyance pending the outcome of such 
counseling; and an employee of MaBSTOA disabled from performing 
the duties of his position as a result of using alcohol will be 
dismissed subject to reinstatement provided he successfully 


cooperates with a similar counseling service maintained by MaBSTOA. 
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WHEREVORE, the defendants, New York City Transit Authority, 
‘William J. Ronan, William L. Butcher, Lawrence R. Bailey, 

{Harold &. Pisher, William A. Shea, Eben W. Pyne, Leonard Braun, 

| Justin N. Feldman, Donald H. Elliott, Frederic B, Powers, 

| Mortimer Gleeson, Wilbur B. McLaren and Louis Lanzetta, demand 
judgment dismissing the complaint, with costs and disbursements. 


JOHN G. de ROOS 

Attorney for Defendants, 

New York City Transit Authority, 
et al. 

Office & P. 0. Address 

370 Jay Street 

Brooklyn, N. ¥. 11201 
212 - 852-5000 


| 
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Answer of Defendant New York City Transit Authority 
DISGIPLINARY DSCIS‘onx 


Name of Employee: 
Title: 
Pass No.: 


Department: 


Carl A, Peazer 
To.<erian 


053530 


Rapid Transit Operations - Div. A 


After reviewing the record of the disciplinary 


hearing affecting the above narned employee, I have adopted 


the recommendations made in the disciplinarv procedure. 


Executive Cificer 
for : 
Labor Relations and Personnel 


A 


y 
? 
ee “cn Cm FE 


Pats 
aotee 


eo 


aurp Eo 


ee 


ths O Or 

» gt Ces be 
2 a 
am ftw od ow 


> 


GLC as. 


aoe 


ty;4 


she 


a) 
4 O 
ain 
@ ON 


moet 


V2 
7 


(—_—— 


* 


jis 
G3 


i 


ON eM TALS OR 4 RP ee? 


os 


Pt 
Be 


= 
- 
° 
Ss 
3 
> 
= 
e 
Ss] 
= 
5 
ne 
re 
° 
Pay 
3 
o 
z 
: 
3 
? 
=~ 
o 
Q 
S, 
.] 
& 
: 
Xx 


TRAT 
«zt 
uz 


A 
> 


s 


OU el fe 
12 (4 
“p44 nen 
Von u 
ca od e@ 
Ss} at} va 


a 
vir 
Sen. 


4 


45 


t 


ay! on 4) Be 
eo OU 


pan 
heat 


é 


# 


125a 


Answer of Defe~dant New York City Transit Authority 


‘ 
re 


% 


8 
ee 


cad 
i 


WA 


7 


* 
. 


1 
Gio 


f 


2] os xt 
od 


7 st ath 


4 
. 
si 
; 

a 


” 
: 
WSS oe 


% des 


606 piek tp 


, 


a 
os 


¥e 


2 


& 


eae ewe | 


my tee 


Answer of Defendant New York City Transit Authority 
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physicians, -= one the Nediecal Director 
of the Autheritr, which higniignted ths 
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Answer of Defendant New York City Transit Authority 


ae ot a a : : Wee se re. ae 
Casi A. Benics = 4 : -- 7 gta o,.2° ~ J 
oof gd tee eee “eat 4 } Bess tet tee Lert 


C? ali the cenvileting cna 
ng views expraased by the viyysieians 
Sastified in dehalf of etthar sida, 
al facts stand cat beyond aispute 
eanz uust b2 dsened estedlished. Firat, strat 
the use of methadone creates a “block” 
against the ceaire or craving for heroin. 
Sseora, tat this "bicek” continues only 
ee tong a3 tha patient ccntinues in the 
Methadone Pregrez. Third, that there can 
be no assurance of eccntbinued interest in 
and e“herence to the pregran. Fourth, that 
the “pieock” is Limited to ths desire for 
hercin, and there is, ccnsequentiy, no 
essucance that the svoject will not turn 
to other narcotic drugs or sicenol. Fifth, 
that the progres has its "drep-suta". 


3, OP course, vacognicat 
that enoisyment guinPul ocecupaticn is 
important ts the Methecenasatian’t, as it 
igs to a21 able helied sersens ths ara 
etterosing ra-adjustaant and rehabilitaticn. 
We rust, novever, consider the milieu: 

Por Pulfllicens co? tnis need in preper 
nerstactive. mpleoynans should va ecught 
out 2nd provided, but not in the service of 
= public azency whieh has the responsibility 
o? running & railzead with aperationsa of 

thea size an¢d azgnitude of the Transit 
Avtnority. / 
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Luring the ceurse cf the 
Sing, dezisicn ues vaserved on several 
2¢ etions, tc — enet Was received. 
Such coicutions which weve nos ruled 
un, ars nes. ov ar ert” 2d, 
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pit Pande ‘charges 
sustaineé, I consuited this emloyes'ts 
disciplinary wecord, aid record is 
ectecned harets and mada a part heres 
Eaployed sinee May ri, 1966, Re Bac so 
has had 8 Cautions end 3° Warnings. Pive 
of tne vicletions involved were functional. 


it is accordingly RECCMMENDSS 
the charges be SUSTAINED and that 
pendent os DISMISSED fron the service 
hei 238 of tne lose sc? business on 
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Transcriz’ of Procesdings, October 22, 1°74 and 
February 12, 1975 (re Admission into Evidence 
of Plaintifl’ Rabbit 3) 
UNITED STATES “ISTRIC? COURT me 2 > 


SOUTHERN D° STRICT OF NEW YORK 


=! 
CARL A. BEAZER et al., i 
Plaintiffs, 
versus 72 Civil 522 
4 
a 


| NEW YORK CITY TRANSIT AUTHORETY, 


Defendants. 


o> se @¢ @¢ 8 s¢ Ge os 88 ce ef 


New York, N. ¥. 


October £2, 1994 - 20:90 a.m. 


HON. THOMAS P. GRIESA, 


District Judge. 
4 
APPEARANC'S : 


HARLON L. DALTON, Esq., 
ERIC D. BALBER, Esq., 


MICHAEL MELTSNER, Esq., 
Attorneys for Plaintiffs 


JOHN G. deRGOS, Esq., 

Attorney for Transit defendants 
EDWARD W. SUMMERS, Esq., and 
GILBERY T. DORN, Esq., of Counsel 


A. MICHAEL WEBER, Esq., 
Assistant Corporation Counsel, for Civil pesvaue Commissiaqn 


WILLIAM A. KOSKIN, Esq., : 
Department of Personnel, Civil Service Commission 


4 
MARK C. MORRILL, Esq., 
ELIZABETH B. DuBOIS, Esq., and 


. 
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Transcript of Proceedings, Oct. 22, 1974 and Feb. 12, 1975 


nm 1 werf 1 
ke * * 


AFTERNCON SESSION 


THE COURT: What is next? 

MISS DUBOI8Ve would litte to clear up certain thing 
for the record, and first, to indicate or to have stipulated 
as record of fact everything that is indicated in this 
cocument we submitted as a complilation of agreed to facts. 

We would like it indicated for the record thet 
the fact we have indicated or aarze to or hereby ¢:-. --: 
stipulated facts of record. I qvess for that Purnose ft 
should move admission of the compilation document for the : 
record in this case een there is no other document, 


your Honor, that indicates the list of specific facts 


THE COURT: Well, now, wasn't there a submission 


hv vou of proposed facts? 
MISS DU BOIS: We submitted propositions, hetecihenis 


| 
| 
| 
that have been agreed to. ‘ | 
: 


submitted a response. 
THE COURT: Where is the dcfendant's response? 
MISS DU BOIS: Excuse me? We submitted a pronose- 
document. The defendant then responded number by number. 
We then replied number by number, hut none ot those three 
documents, your Honor, indicates the acreement :to that 


blank. 


iis 127 
Transcript of Proceedings, Oct. 23, 1974 and Feb. 12, 1978 

merf 2 : 

In addition to that since our third submission 
we have made a few additional acreements, and what this 
document reflects is the extent -- also we now have the 
Gisposition. What this document reflects is the extent 
to which we in the citv have acreed to certain things, 
the extent to which we and the Transit Authoritv have acreed 
to certain things. There are four corrections, two of 
which I would like to make which I will indicate that we 
have now acreed to with the Transit Authority and with the 
city, and Mr. Ruskin may have on# or two others for the city 
but that -- but at that point what is in here and only 
what is in here are the agreed to facts. None of the 
rest of it. 

What is in here as an agreed to. fact is the only 
comprehensive compilation of those, end there is nothing 
else that would serve that purrose. 

THE COURT: Well, it would ohviouslv he helpful 
if we could take this one document with any minor 
corrections that Miss DuBois savs now. If the defendants 


could state that this is an accurat2 representation of the 


items aoreed upon, it is a document that I can certainly 


use, and I assume the defendants have qone over it. 
MR. SUMMERS: To the extent that it reflects anv 


agreement made by us, of course, we certainlv have no 


“— ea bee 194 . mee 
Transcript uf Procvedings, Oct. 22, 1974 and Feb. 12, 1975 
werf 3; =: 


objection to -~- 


THE COURT: You sav to the extent, it is just 


a matter of accuracy. Is it accurate? 

MR. SUMMERS: I haven't examined it line by line 
but I have reason to believe that it nrobablv is oil I wilt 
accept the fact that it is accurate, however, it is full of 
insertions made by the plaintiffs as to what they consider 
to he the fact which we nave not aqreed to. 

THE CCURT: Obviouslv. I think that is nlain on 
its face, and the only -- mv menory of the Gocument is 
that it does indeed snecificallv indicate the things that 
the defendants have agreed to ani the things thev have not 
agreed to or on which thev haven't taken anv vosition, anc 
the only recuest upon you now is to confirm that the thines 
snecificallv stated to have heen aqreed unon were in fact 
agreed uron, and I take it, subject to nossible 
correction, which vou certainly can do, thet is the fact, 
right? 


MR. SUMMERS: Yes. I will eccept that, vour 


THE COURT: Now, how ahout the city cefendant? 
MR. RUSKIN: We would accept that on the 
same hesis. As Miss DuBcis indicated I have one caveat 


to that related to item 2¢ on page 21, and excent for 
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that caveat, we would do so. { worl? like to make the 
additional, if I may, your Honor. caveat that Miss Gold 
who has heen intimately involved working with plaintiff's 
counsel in the preparation of thie document has to my 
knowledge not seen the final version in this form and so 
just having a chance of lookina it over, which I am certein 
it is an accurate representation of their aqcreement, 

and givina to you any corrections she may pick up, it is 
fair to say that we would stipulate to it. 

THE COURT: I think that's safe, and Mrs. Gold 
has some corrections, that can be made. 

MR. SUMMERS: Your Honor, since this is culled 
from other documents, would it help the Court if the 
other documents were also introduced in evidence with this 
particular document for reference nurooses. 

MISS DU BOIS: I think they should he. I would 
agree with that. your Honor, because there are certain 
facts as to which there isn't acreement but there is sub- 
stantial concessions on both sides cr admissions, and I 
think for the henefit of both perties that we would ‘4 
all like the three documents that we previously outa 


to be part of the record of this case. 


to that were already filed, our initial proposed findinas 
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were never filed but I have a conv here for the Court. 

THE COURT: ‘Yell, let's stuart by marking the 
compilation for identificatisn. 

We filed two copies. Cx: he mark one of those 
Plaintiff's Exhibit 31. 

(Plaintiff's Exhibit 31 marked for 


e 


identification.) 


momen ynonmasonronte aes ened 
Seasons woah 


MISS DU BOTS: Shall IT nevr, your Honor, mexe the 
four correc ions wa have aqreed tc with the narties? 
THE COURT: Yes. 


MISS DU BOTS: On race f of that document, with 


ee ee ere eee mtenrernneermnet enema yerernerercnraree cee 


reference to the proposed fact 15, it is mv underst< ndine 

that the Transit Authority now acre>ss to add the followine 
statement, that in fact the medical director has not ever 

given vermission to an emplovee to use methadone. This 


was in reference to Mr. Summers and Mr. Morrill'’s telephones 


conversation. 

MR. DUNN: What pace? 

MR. BALBRR: Paqe 7. 

MR. SUMMEPS- Yes, we aqreed to that subject to 
possibly the medical director findina an accentance somewher 
but that is my knowledge that he has not given vermission to 
anyone to use methadone. 


MISS DU BOIS: In other words, your Honor, on paae 


nd 


Seca nena en eR 


137 
Transcript of Proceedings, (... 22, 1974 and Feb. 12,1975 131 


Mert 6 

7 toward the bottom of *he page, we have the last proposed 
findina. We say: This Defendant TA has a@mitted that -- 
end there has heen a Paracqranch that. becins with resvect to 
employees. We are aoing to add at the end of that para- 
craph: "In fact the medical director has not ever civen 
rermission to an emplovee to use methadone." 


THE COURT: In fact the medical director has not 


MISS DU ROIS: Given permission to an emmloyee te 
use methadone. 

THE COURT: Okay. What's the next noint? 

MISS DU BOIS: Page 15, promosed fact No. 16. 
Proposed fact Mo. 16, vour Honor, relates to the druq 
policy and the issue is whether the druq policv anoplies to 
all TA positions. The Transit Authority -- it is the 
very middle of the page,"we indicate that the Transit 
Authority previously admitted, "These rolicies applv to all 
positions in the TA." 

THE COURT: Paqge what? 

MISS DU BOIS: Page 15, in the midéle, 

THF COURT: I see, 

MISS DU BOIS: Just about the middle of the pace. 
The suoted phrase. 


THE COURT: Right. 


ao. -emnenen 
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MISS DU BOIS: It is now mv understanding that 
the Transit Authoritv will admit now what it admitted 
before that these policies anplv to all positions in the TA. 

MR. SUMMERS: I don't know that we ever said that 
4% wasn't so. We denied it. This starts off while the 
TA now denies this, but -~- 

THF COURT: Let's just bring it un to date. 


MR. SUMMERS: The nolicv anplies across the board, 


THE COURT: Well, then, vou agree to 16, don't 
vou? You acres to thoke first two paragranhs un at the 
ton under bes caaiae 16? If vou are aoina to agres that 
those nolicies apply. you must acree that these are the 
policies. 

MR. SUMMERS: No, but ve agree that the nolicy 
as it is, applies to all positions. 

THE COURT: I see. I wasn't clear. in other 
words, whatever the policy is. we are talking ahout the 
application. 

MR. SUMMERS: Right, vour Honor. 

THE COURT: What is it vou agree to then? 

MR. SUMMERS: What she has. cot ovotes there. 

THE COURT: "The TA drua noticies apply." 


Shall we say that? 
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MR. SUMMERS - “Drug policies applv to all posi- 
tions in the TA." 

THE COURT: The TA drua edt icies enpty to all 
positions in the TA. Is that okay? 

MR. SUMMERS =  Riene. 

Your Honor, {f would like to say at this ooint,. 
in case I have to bring the matter up later: If perchance 
some official might acualifv that, I would not want to he 
bound by what is here now, although this is mv best under- 


tanding of what the situation is. It is subject to the -- 


THF COURT: Well, I think if there is a reason | 
i 


to denart Seon some blanket statement, why, I think we vould 
let vou depart from it. 

In other words, if your rolicv in fact is softer 
or less general than it appears, whv, that would he --~ 
I think that coul¢ be adjusted. 

Okay. 

THE COURT: I ama little worried ahout using this 
Exhibit 31. Now, Exhibit 31 was very helpful to me, and 
in fact I want to thank everyhbocy for the effort they 
made in the pretrial, hut obviously evervboc: did a lot of 
work in trying to agree and narrow the issues, which 
I appreciate very much. 


This Exhibit 31 seems to me to he 2 good statement ‘| 
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of how far vou did qet and how far vou dian'+ get in the 
process of agrowing. But to take it as -- well, right now 
it is a narrative, and it has a lot of material in it 
besides agreed facts. 

MISS DU BOIS: . Right, vour Honor. 

THE COURT: And it has material ahout what you 
say the evidence shows, what you sav admissions were and 
so forth, even though mayhe informally amreecd unen now. 

Elthink thee) -- 

MISS DU BOIS: I clearly want to separate out 
that, vour Honor. 

THE COURT: I think what vou better do, and I 
think it is worth the effort. is to take the items that haves 
in fact been agreed upon and nut those in a separate 
document and that will be considered a stinulation. 

MISS DU BOIS: We will b2 hapov to do that. I 
didn't want to waste time at trial. + waetad vour 
assurance and the assurance of the defendants that these are 
agreed to. We are happy to do another document. 

THE COURT: Because there are some -- I don’t want 
confusion -- there enparently are things that you fzel 
the Transit Authority conceded sometimes by way of a 


deposition --- 


MISS DU BOIS: All I am asking them now is to say 


ChFC, NAUVOO OU SN 
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clearlv that we are now aqreed to the following. Then 
beyond that, there are places I realize where we say the 
Transit Authoritv has admitted in s'rorn testimony, and I am 
not asking them to aaree, obviously. to that. All I am 
asking is that it be cf record that what we have indicated 
that we are agreed te, and they are all these single spaced 
finding type paracraphs and onlv the ones I say we have 
agreed to, we have, and we will be hapoy to prepare a 
separate dcocument. 

THE COURT: I think it should be prepared. I 
think if the substance of it is down now, hut I think 
it would he more useful and clearer to anybody workina wit 
this to have it in a separate document. 

MR. DUBIN: I want to make sure your Honor 
for trial I don't have to trv to prove anv of those thinacs 
that are agreed to. There are onl: two more corrections. 

Page 58, pronosed findina No. 46, we should ada 
to what the TA has agreed, as I understand it, the TA now 
acrees that, "In fact there have always been vacancies." 

I am reading a new statement. In other words , 
we indicate what we proposed. There is then a paragraph 
saying the TA has agreed with the followina exception. 
We sav we pronose a new finding. Saving that thev are 


alwavs sufficient vacancies for reassignment. It is mv 


10 


11 


2 8 BS 


BS 
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understanding that the Transit Authority while it won't cuits 
acree with that language says it will acree that in fact 
there have winless been vacancies. 

THE COURT: Let's get that clear. You say on 
pace 58 the TA has agreed to item 46 as set out at the 
beginning of the discussion with the following exception: 
“Transfer to a less sensitive or light duty position is 
only made where a vacancy is available." 


You say plaintiffs do not agree to the ahove 


and have proposed finding inetous: "There are sufficient 
vacancies on a reqular basis to allow for the reassianment 
of persons suffering from diahb:tes. epilensy or heart eo 
to light dutv positions.” 

Now, as I understand it, vou are willing 
to ao along with the TA's exception provided we add a 
second sentence which you -- 

MISS DU BOIS: We aren't really, vour Honor. 
It is our understanding that the rolicy is no one would he 
fired, period. 

THE COURT: I don't know what we ere inc a4 
what we aren't usina. 

MISS DU BOIS: I think all we are trying to add is 
an additional admission by the Transit Authority, I quess, 


which is only a partial admission of what *we claim. that 


R 
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they will admit that in fact there have alwavs been vacancies. | 
| 

THF COURT: Where do we put that lanquaae? | 

MISS DU BOIS: I quess we covld put it at the 
end, where he says the TA has agreed with the ioticetac 
exception, we then have a sentence, after the sentence that 
ends, "Available" we could sav, “In fact there have always 
been vacancies." 

THE COURT: But you don't agree with it, so where 
are we? 

MR. BALBER: We do agree. 

MR. SUMMERS: Your Fonor, may I put it in a 
different wav. 

THE COURT: Ali. rieht. 

MR. SUMMERS: You see, this lanquage is here, “Where 
vacencies available," because that is one of the working 
conditions applicable to operating and maintenance personnel 
and it is a part of our union contract. We don't cuarantee 
anvhody a reassiqnment. 

Now, all I can sav is that to the best of my 
knowledge, whenever a situation arose that.a disahled 
individual needed reassiaqnment from his working title, 

a place was found for him. qhat's a different thing fron 


saving vacancies are always available. 


MISS DU BOIS: Let me correct myself. 


mz @ 8 


R 
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THE 


MISS DU BOIS: 


in 
or light duty 
in fact there 

MR. 


an assianment 


other words, if their thing 


133 
COURT: . Okay. 
We will accept their exception. 
reads transfer to sensitive 
position is only made where vacancy is availah 
have always been vacancies, we agree to that. 
SUMMERS: I prefer to sav in fact where 


was necessary, the 2ssianment was made, 


not that the vacancies --- 


THE 


MR. 


THE 


Cifference as 


sav -- what's 


MR. 


was incicated, 


THE 
MR. 
THR 
MR. 
disability. 
THE 
MR. 


THE 


COURT: That's a! fine point. . 


SUMMERS: It is imnortant to us. 


COURT: To me that's, it is not anv areat 
far as the plaintiff's case... So let's 
your lanauage, Mr. 


Summers? 


SUMMERS: Whenever or wherever an assionment 


the assiaqnment was mace. 


COURT: All right, whenever an assianment -- 


SUMMERS: Reassianment prohabiy. 


COURT: -- reassianment -- 


SUMMERS: <-- was indicated as a result of a 


COURT: -- was indicated. 
SUMMERS: Medically indicated. 
COURT: Indicated medicallv, such reassianment 


was able to be made. 


> @ 8 


7 
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Richt? 
MR. SUMMERS : Richt. 
Okav, what's the last? 
MISS DU BOIS: The last correction on vage 54, 
your Honor, sort of in the middle of the pace we say 
the industrv has aqreed onlv that. In line 2, the citv woul 
like to insert, maintain on methadcne conducted and then 
the insert is hy Department of Persernel. 
THE COURT: After the word "conducted"? 


MISS DU BOTS: Riaht. Ane at the end of the next 


| 
H 
| 
paracgranh, the city would like in astetn the last sentence. 
THE COURT: "Such a study has not in fact been 
commenced." | 
MISS DU BOIS: Right. 
And I believe Mr. Ruskin has one other thing. 
MR. RUSKIN: YOur Honor, on paqde 31, line 24, the 
last paragraph beginnina with the wore. "Accordingly," has 
a statement that persons who varticipate in those nroorams," 
and then vou mav pick un, "are fullv eligible for emoloymert 
in all vositions in the major agency.” 
We are not in a position to acree that such 
individuals are eliagihle for all rnositions. There are some 


3500 classified titles and we haven't done an analvsis 


of all 3590. So I think it would he more apnropriate 
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to sav if virtually all nesitions in the mayoral agencies. 
THE COURT: In virtually." 
MISS DU BOIS: Those that you know of now? 
MR. RUSKIN: Thos? that we know cf. 


THE COURT: Not conducive to any prejudicial 


Anvthing else? 

MR. DUNN: What was that? : 

THE COUPT- Add "Virtuallv” before all. 

“MISS DU BOIS: Your Honor, one question -- 
well, two small problems for the Court that I wool just 
like to — On page 76, propos4d finding 7i-A. This 
was the rational breakdown sent to us in a letter that we 
have marked as Plaintiff's Exhibit 20 by Dr. Trigg, 
the Transit Authority's consultant. “le would like to avoid 
havine to take up trial time hy callina Dr. Triaq and 
gettina him to say that these are his statistics, the 
statistics he gave us. and what I wonder is whether the 
Transit Authority can't stipulate that those are accurate 
so that we don't have to prove that at trial. , 

THE COURT: How ahout 71-A? 

MR. SUMMERS: I have no basis, your Honor, for 
either agreeing or disagreeing with the fiqure. I think 


there is testimony by our doctor that the majority at 


® 8 SB 


v5) 


| 
| 
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least of the persons that referred to Dr. Triad who 
were hlack or cther minority studies, however, we will 
stinulate if the plaintiffs have the letter that he has so 
indicated. 

THE COURT: Will you stinulate that if he were 
called he would so testify? 

MR. SUMMERS: Correct. ves. 

Without concedina the truth. 

MISS DU BOIS: If called would so testify. Okav, 
thank you, your Honor. 

THE COURT: How did we change the cGocument here, 
page 76? Why don't we say at the end of where it Savs, 


"The TA has not indicated its nosition excent that the TA 


4 
'f 


aqrees that Dr. Trigg would testifv to the contents of 71-A.' 


Is that all right? 

MISS DU BOIS: That's all right with us, your 
Honor. if that's the equivalent for the record of vour 
Honor of his testimony. 

THE COURT: Sure. 

Is that okav, Mr. Summers? 

MR. SUMMERS: Yes. sir. 


MISS DU BOIS: On 71-B, can we cet either a 


stipulation or have the Court take judicial notice that those 


are the statistics, simnly the statistic -- 


es ee 8 


oO 
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THE COURT: 7 tell vou what, I don't want to reall 
sit here and work throu} -- 

MISS NU BOIS: ‘‘hat's the last one, vour EFonor. 
i'm osorry. 

THE COURT: Can vou co along with 71-B or not? 

MR. SUMMERS: Well, again, vour Honor, thev must 
have some backuo material. including the federal reports, 
whatever they are taken from, if that's what they report, 
that's what they report. I am not going to quarrel with 
it. If they want to offer in evidence such evidence that's 
all richt with me, hut I have no basis for acreeing as to 
the actual percentage they are aoina by. 

MISS DU BOIS: It is the census data. 

MR. SUMMERS: Give it to us. 

THF COURT: You will look at it. 

MR. SUMMERS: Yes. 

THE COURT: So I would sav this. Mlvervthing that 
can be stinulated is a help to everv one of us. I did 
notice in aoing throuch here that there were instances 
where it did seem to me, Mr. Summers, that there 
were things that vou should stipulate to that you hadn't, 
done so, and I am talkina about instances of this kind where 
it avveared that there were prettv solid admissions in the 


discovery materials of the defendants. A deposition by 


Cena fh aro mamnoare OF Ee t.ivit OFT VICe 
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an authoritative official or an answer to interroqatory -- 
I have one thing, one othe: thine in mind, there were thinas 


pecularly within the knowledce of the Civil Service te: 


Commission. They have a@mitted to them and it would seem to | 
me realistic to have the TA go alona. Now all I am asking, 
and I am not nointing any fincers or really criticizing 

anv wav. I just would ask vou to tale another look at this 
Gocument and see if there are indeed some other things Vou 


could stipulate to. 


| 
| 
MR. SUMMERS: I will he gia@ to do that. But 
may I sav in self-defense -- 
THE COURT: Don't sav it, hecause I am not attack- | 
ina. | 
MR. SUMMERS: That's rioht, but you know, why don' 
we go alono with something that was said in the deposition, 
sure, but give us what the witness said, don't give it 
a twist, you know. This is what thev do, they twist it. 
THE COURT: If thev are twisting don't go along 
with it. 
MR. SUMMERS: That's whv we are no* doing it.. 
THE COURT: Okay, don't qo along. That's up to yo 
gentlemen. 
Okay, can we ao ahead? 
MISS DU BOIS: Can I move a couple of other things 


just into evidence? :1¢ admission into evidence of 
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plaintiff's proposed findinas which I just handec 
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CARL A. BEAZER, et al 
vs. 72 Civ. 5307 


NEW YORK CITY TRANSIT AUTHORITY. 


Before: 


HON. THOMAS P. GRIESA, 
District Judge. 


New York, February 12, 1975; 
10.00 o'clock a. m. 
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1 | we 68 tout . 


te that. 


2 7 THE COURT: Yes. Do you have anything else to 
— 3 | offer? 
4 | MS. DuBOIS: Yes, sir. ‘Ye have the following: 
5 | First, wr. would like to clear up Exhisit 31, which is the 
6 black bock. As your Iionor knows, on the day that we 
7 | offered that in evidence, Octobar 22, the defendants agreed 
8 | on the r«.:ord that the statements contained in Exhibit 31 
9 | to the e:tent of Exhibit 3] saying they had agreed to 
| 10 | them, they agreed to them. 
| il THE COURT: I will receive Exhibit 31 to the 
12 extent that it states stipulated facts. 
‘ 
13 | MS. DUBOIS: Your lHionor, +.here were certain m1 
14 | corrections and additions to Exhibit 31. We have prevarcé 
{ 
15 | three ~pag2 document which contains sim»mly an update to a 4 
16 | Exhibit 31, which I would ask to be received as a supplement 
‘ ! : 


18 
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e © 


t rei et 


ruc COURT: ‘his ig just a menorandum. I will 
take the memorandum. | It ie rot have to ee into evidence. 

Anything else? 

I am marking 31A in evidence,subject to 


simply the other parts of the record, obviously. 


-_— ~ waren Wms 
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IN THE UNITED.STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., 

Plaintiffs, 

72 Civ, 5307 
-against- 
tt.2.G.) 

NEW YORK CITY TRANSIT AUTHORITY, 
et al., 

Defendants. 
ee Se X 


COMPILATION OF THE AGREED TO AND CONTESTED FACTS 
TOGETHER WITH PLAINTIFFS' SUBMISSIONS 
REGARDING DOCUMENTATION CONTAINED IN THE RECORD 


Plaintiffs will set forth herein the parties’ proposed 
findings regarding the facts relevant to this case, numbered in 
accordance with the documents previously submitted to the Court, 
together with an indication with respect to each as to: 

1) whether the parties have agreed and: 

a) if so, the language upon which they have 
agreed; 

b) 428 mot, the respective parties' positions as 
contained in the proposed findings and responses 
thereto submitted to the Court to date; 

2) the evidence supporting plaintiffs’. position 

contained in the proceedings to date including specifically 
the depositions, defendants’ answers to plaintiffs' inter- 


rogatories, documents produced in response to plaintiffs' 
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requests for production of documents, and transcripts of 
previous proceedings. 

Plaintiffs submit herewith in separate volumes: 

1) The depositions, with those portions plaintiffs wish 
to offer into evidence bracketed and underlined in red; and 
those portions of which defendants wish to rely underlined in [im 
blue; 

2) The documents we wish to offer into evidence as 
exhibits, numbered in order. (These documents shall be 
referred to herein as PX 3 (Included among these docu- 


ments are the interrogatories and responses thereto.) 


Except as indicated below, the City defendants have 
agreed to all plaintiffs' proposed findings insofar as they 
affect the City. 


I. THE CLASS 

Plaintiffs and defendant TA are agreed that, as 
discussed at the Court Conference of October 4, 1974, final 
definition of the class will be held in abeyance perding the 
trial. 

Plaintiffs' agreement is premised on their under- 
standing that they will not be limited in their proof by the 
previous definition of the class, and will be permitted to 
present proof relevant to the defendant Transit Authority's 


policy as set forth in Plaintiffs' proposed findings of fact 


ae 
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I1l. DEFENDANTS 

Plaintiffs and defendant TA are agreed on the following 
findings: 


2. Defendant New York City Transit Authority* (here- 
inafter "TA") exists pursuant to the laws 
of the State of New York as a public benefit 
corporation performing a governmental function. 
It has as its purpose, inter alia, the opeza- 
tion of the subway system and certain bus 
lines in New York City. 


3. Defendant Manhattan and Bronx Surface Transit 
Operating Authority (hereinafter ‘MaBSTOA") 
exists pursuant to the laws of the State of 
New York as a public benefit corporation and * 
subsidiary corporation of defendant New York 
City Transit Authority. It has as its purpose, 
inter alia, the operation of certain bus lines 
in New York City. 


4. Defendant William J. Ronan served as a member 
of the New York “ty Transit Authority, as a 
director of Manha._tan and Bronx Surface Transit 
Operating Authority, and as the chairman of 
the New York City Transit Authority and the 
Manhattan and Bronx Surface Transit Operating 
Authority, from March, 1968 until May, 1974. 
During that period, defendant Ronan also served 
as chief executive officer of both the TA and- 
MaBSTOA and, as part of his duties in those 
positions, bore overall responsibility for the 
appointment, discipline and removal of all 
employees. Defendant Ronan personally reviewed 
the policy with respect to the employment of 
former drug abusers and approved its continuance. 


5. Defendant David Yunich is, and has been since 
May, 1974, defendant William J. Ronan's successor 
in office. As such, he now bears overall re- 
sponsibility for the appointment, discipline and 
removal of all TA employees as well as for 
continuance of the policy with respect to the 
empioyment of former drug abusers. : 


* Except as specifically differentiated, the facts stated herein 
with respect to the defendant New York City Transit Authority 

are true also with respect to the defe.i nt Manhattan and Bronx 
Surface Transit Operating Authority. 
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Defendants William L. Butcher, Lawrence R. Bailey, 
Harold L. Fisher, Constantine Sidamon-Eristoff, 
Eben W. Pyne, Leonard Braun, Justin N. Feldman, 
Donald H. Ellictt, Edwin G. Michaelian and 
Mortimer Gleeson are all members of the New York 
City Transit Authority and directors of the 
fanhattan and Bronx Surface Transit 

Uperating Authority. Together with defendant 
Yunich they constitute all of the New York City 
Transit Authority's current members and all of 
the Manhattan and Bronx Surface Transit Operating 
Authority's current directors. As such, they 
meet at least monthly to consider and determine 
policy matters for the TA and ilaBSTOA. Acting 
individually, any of the above-named defendants 
would have the power to initiate a review of 

the policy with respect to the employment of 
former drug abusers, and a majority of them 
acting together would have the power to modify 
the policy. 


Defendants Frederic B. Powers and William A. 
Shea, who have been succeeded in office by Edwin 
B. Michaelian and Constantine Sidamon-Eristoff 
during the pendency of this lawsuit, served as 
members of the New York City Transit Authority 
and as directors of the Manhattan and Bronx 
Surface Transit Operating Authority at the time 
this Lawsuit was filed. 


Defendant Wilbur B. McLaren is Executive Officer 
in charge of labor relations and personnel for 
the TA and has served in that position since 
1969. As part of the duties of his position 
McLaren bears operational responsibility for 

the appointment, discipline and removal of all 
TA employees, in accordance with the New York 
Civil Service Law and the rules and regulations 
of the New York Civil Service Commission and the 
rules and regulations of the TA. McLaren is 
consulted with respect to the formulation and 
revision of policies relating to the appointment, 
discipline and removal of TA employees, when 
such formulation or revision may occur. 


Nit cae 
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With respect to this para. 8, plaintiffs proposed in 

addition the following finding, with which the TA has not 
agreed: 

Defendant McLaren has personally approved the 

TA's policy with respect to the employment of 

former drug abusers and he has. been responsible 

for its administration. 


In support of this finding plaintiffs submit McLaren 


Dep. I TR. 22* ["I probably played a major role" in formulating 
or continuing the TA's present drug policy]; see generally 


portions of McLaren Dep. TR. I and II submitted by plaintiffs. 


Plaintiffs and defendant TA are agreed on the 


following findings: 


9. Dr. Louis Lanzetta is medical director of the 
TA and has served in that position since 1970. 
As part of the duties of his position, Dr. 
Lanzetta is responsible for the administration 
of the policy with respect to the employment of 
former drug abusers insofar as it requires an 
assessment of the drug abuse histories of 
specific persons. Dr. Lanzetta has approved 
the policy and recommended to defendant McLaren 
that it be continued. 


* When there is more than one deposition transcript of a 
single witness they are designated herein as "I" or "II". 
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The appointment, promotion and in certain 
instances the continuance of the service 

of all TA employees is governed by the 
provisions of the Civil Service Law of the 
State of New York and the Rules of the City 
Civil Service Commission. Rules of the TA re- 
gulating the conduct of its employees are 
adopted and promulgated by the Board which 
constitutes the TA. Defendant New York City 
Civil Service Commission is responsible, 
pursuant to the laws of the New York State, 
for the promulgation and enforcement cf 

rules governing the appointment, promotion 
and in certain instances the continuance 

of employment of all TA employees. The 

Civil Service Commission may hear appeals i 
by applicants for employment who are medically 
disqualified by the TA, which acts for the 
Department of Personnel in conducting 

medical examinations of eligibles certified 

to the TA by the Department. It may also hear 
appeals pursuant to Section 76 of the Civil 
Service Law by employees subjected to 
discipline by the TA. 


Defendant New York City Department of Personnel 
prepares and administers written exams and — 
promulgates medical standards for employment 
with the TA. 


Defendant Harry I. Bronstein, who has been 
succeeded in office by Alphonse E. D’ Ambrose 

on an acting basis, served as a member and as 
chairman of the Civil Service Commission, and as 
director of the Personnel Department, at the 
time of commencement of this lawsuit. By virtue 
of succeeding to these titles, Alphonse E. 

D' Ambrose is now a defendant in this lawsuit. 
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13. Defendants Josephine L.Gambino and James W. 
Smith are members of the Civil Service 
Commission. Together with defendant D' Ambrose 
they constitute the Civil Service Commission's 
entire membership. 


14. Defendant David Stadtmauer, who was succeeded 
‘by Josephine L. Gambino during the ‘pendency of 
this lawsuit, was a member of the Civil Service 
Commission at the time this lawsuit was commenced. 


III. THE DRUG POLICY 
A. GENERALLY 


15. Plaintiffs have asserted that defendant TA's 
drug policy is as follows: 


It is the present policy of the New York City 
Transit Authority to discharge from its employ 
and to refuse to hire any person known to have 
ever used heroin, even if such 2 person was 
never an addict or is currently a drug-free 
former addict or is a former heroin addict 
successfully participating in a duly zicensed 
and authorized methadone maintenance treatment 
program. (Plaintiffs' Proposed finding No. 15) 


Defendant TA has admitted this only in part. 

Thus defendant TA has admitted that: 
With respect to employees it is the policy 
of the TA to dismiss employees found to have 
violated Rule 1lb of the TA's Rules and 
Regulations prohibiting the use or possession ~ 
of narcotics, including methadone and other 
specified drugs, by employees without the 
written approval of the Medical Director. 

This leaves unclear whether the rule against 

inethadone use is absolute since it does not indicate 


whether approval can ever be obtained for its use. Moreover 


the TA has denied that current employees are automatically 
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dismissed solely because of a history of drug abuse (their 
No. 15, para. 3). Accordingly, plaintiffs submitted the iy 
following proposed additional finding: 


It is an absolute policy cf the TA that the 
Medical Director not give employees permission 
to use methadone prescribed by a physician 
pursuant to participation in a duly licensed and 
authorized methadone maintenance treatment program 
and in fact the Medical Director has ngt ever 
given permission to an employee to use methadone. 
The administration and enforcement of Rule 11lb 
therefore uniformly results in the termination 
from TA employment of persons whom the TA dis- 
covers to be participating in methadone main- 
tenance treatment programs. Drug free former 
heroin users in the employ of the TA whose 
prior history of drug abuse:and/or treatment is 
discovered by the TA are deemed by the TA to 
have violated Rule 11b and are immediately 
terminated from TA employment. Such persons 
: are terminated from employment regardless of 
whether or not their prior drug use and/or 
treatment occurred during a period of employment 
with the TA, and even if such persons were never 
addicts, but were only occasional drug users. 


The TA has admitted that: 
with respect to applicants for employment, 
it is the policy of the TA to refuse employment 
to applicants who are presently using narcotic 
or other dangerous drugs, including methadone. 


(See also Lanzetta Dep. TR 41, 45-46, 
Si, 52-53.) 


They again deny that applicants are automatically rejected 
| solely because of a history of drug abuse (their No. i 
para. 3). Accordingly, plaintiffs submitted the following pro- 


posed additional finding: 


) When taken pursuant to participating in a duly 
é ‘ licensed and authorized methadone maintenance 
treatment program, methadone is a pharmacologi- 
cally safe drug, maintenance on which constitutes 
a recognized and effective treatment for heroin 
addiction. (See No. 58-66 infra.) With respect 
to applicants for employment, it is the policy 
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of the TA to refuse employment to any person 
who has a history of prior heroin use or aa” 
participation in a duly licensed methadone i 
maintenance treatment program, even if such 
person was never an addict or is currently a 
drug-free former addict. 
Plaintiffs submit that defendant TA's admissions in 
the prior proceedings in this case leave absolutely no doubt 
that the TA's drug policy is as set forth in plaintiffs' pro- 
posed findings. 
Specifically, it is clear that the TA not only 7 
excludes all applicants who are maintained on methadone (admitted) 


but, with respect to the apparent points of dispute, the TA: 


(1) Dismisses all current employees who use 
methadone; 

(2) Denies employment to all applicants and 
dismisses all current employees who are discovered to 
have used either heroin or methadone in the past 
regardless of whether there is any indication of current 
usage, regardless of whether there is any indication 
of past addiction (as opposed to use) and regardless 


of any other individualized circumstance. 


In support of these propositions plaintiffs submit 
the following: 

TA response to Plaintiffs’ Inierrogatories (10/23/73) 
ime i2: 

#31 - "It is the present policy of the TA as 


it was of its predecessors not to employ or 


retain in its employment any person who is 
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presently using heroin or other narcotic drug 


| : or has a history of such usage." 


#35 - Indicating "No" to the question whether 
any TA medical officer had ever given a TA 


“ employee permission to use methadone. 


#36(b) - ". . . with respect to persons described 
as 'participating in methadone maintenance treat- 
ment programs,’ the policy has always been not to 
employ or retain in employment persons wih. are 
participants in a narcotic rehabilitation program 
or who have ceased participation in any such 


program." 


In a letter, dated April 10, 1972, addressed to the 
Chairman of the New York State Temporary Commission to Evaluate 
the Drug Laws, defendant William Ronan, then chairman of the 
TA, stated that: 
"It is the present policy of the Transit 
Authority not to employ or t*” retain those 
individuals who are participé its in a 
narcotic rehabilitation progr: n. We do 
not distinguish between those who have 
completed any rehabilitation prvgram or are 
now on a program." (PX 6, pp. 2-3) 
The accuracy and current validity of Ronan's statements have 
been confirmed by McLaren. Dep. TR 1,°42-44. 
Ronan specifically reaffirmed the accuracy of the 


statement contained in the TA's Response to Plaintiffs' 


Interrogatories to the effect that the TA policy was "not to 
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employ or retain in their employ persons who are or have been 
addicted to heroin, notwithstanding their present or past 
participation in a methadone maintenance program." Konan 
Dep. TR 3-4. And, to ensure against any possible misunder- 
standing, plaintiffs' counsel pressed the matte: again and 
again received an unambiguous answer: 
a At the beginning of this deposition I 
read to you a section from your interrogatory. I want 
to clarify something sc that I am sure we are both 
talking about the same thing. It is our understanding, 
end it is our understanding from the statement, that 
the policy of the Transit Authority whil2 you were chere 


was not to employ persons who were addicted to drugs or 
had been addictei to drugs. 


A. That was a long standing policy continued, 
yes. 

Q. Present as well as past? 

A. Yes." 


(Ronan Dep. TR 8) 


Yunich testified to the same effect as Ronan and his testimony 
made clear that the policy applied to all those who had formerly 


used drugs whether or not they had been addicted: 
" Previously in the law suit, Mr. Yunich, 

we served some interrogatories on the Transit Authority, 

the defendants in this case, and one of the questions 

we asked, and I am referring to question 31 in Plain- 

tiffs' interrogatory directed to the Transit Authority 

defendants, gives a detailed description of the 

Transit Authority's present employment policy respecting 

former heroin addicts who are presently drug free. We 

later agreed with Counsel that the word "former heroin 

addicts" be defined as former heroin users. 


In response to that question, it was 
stated, and I am quoting again: It is the present 
policy of the Authority, as it wos of its predecessors, 
not to employ or retain in its employment any person 
who is presently using heroin, or other narcotic drug, ' 
or has a history of such usage. 
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"The question went on and referred to a 
Transii Authority rule book. Is that your understanding 
of the Transit Authority's current policy respecting 
“‘employment of former heroin users? 


A. 
(Yunich Dep. TR 5-6) 


With respec" to present employees the testimony of 


Dr. Lanzetta, Medica! Director of the TA, makes clear that any 
TA employee is dismissed if there is an indication of present 
use of methadone. Lanzetta Dep. TR 12-18, 51. 

Lanzetta's testimony further demonstrates that 
employees are dismissed if it is discovered they have a history 
of prior drug use whether or not there is evidence of present 
drug use. This Dr. Lanzetta testified that "if I find track 
marks I will immediately come to a conclusion. ..." 

(Lanzetta Dep. TR 14) (He also testified that he would send 
such a person to Dr. Trigg for his "opinion" if he, Lanzetta, 
found no definite physical findings of drug abuse, but 
Dr. Trigg's testimony makes clear that he was to give an 
opinion solely as to whether the employee had been or was 
rently a drug user. See No. 27 infra. Other testimony 
u onstrates that if Dr. Trigg thought the person had been or 
was a drug user he was automatically dismissed. sce No. 27, 
infra.) Moreover Dr. Lanzetta's testimony makes it clear 
that: the track marks are sufficient evidence for him to 
require diswnissal and that the only reason he sends the 
employee to Dr. Trigg is because of an agreement with the union 


thet a consultation with Dr. Trigg is required unless evidence 
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of methadone or illicit drug use is, found in the urine. 
Lanzetta Dep. TR 15, 18... Thus at a. subsequent point in the 
deposition. D-. Lanzetta specifically testified that if he 
found a_ track mark on a TA mopiiyec. tne person ede be dis- 
qualified from employment in ai TCA pect iad ee ee of how 


long ago the person said he had used drugs because: 


ee ee don't know when-he used. it, last 

and he is a risk as far as I am con- 

cerned, ...,". (Lanzetta Dep. TR 57) 

With res,ect to applicants, Lanzetta also made 


absolutely clear in his testimony that evidence of prior illicit 


drug use would disqualify a person for TA employment even if 
there was no indication the person was presently using drugs 
and regardless of whether the person had ever been addicted 


and of how long ago the prior drug use occurred. See generally 
Lanzetta Dep. TR 41-43. Thus, for example, Dr. Lanzetta testified 


in connection with a discussion of drug use ten years prior to 


the time of application as follows: 


Q. What if somebody had used drugs for a 
very brief period of time and you found -no physical 
symptoms but you did discover it in the hospital 
records? 


A. Now wait, are you talking aout a 
drug that had been prescribed by a physician? 


Q. No, an illegal drug. 


A. I would not accept him." 
(Lanzetta Dep. TR 43) 


Lanzetta specifically testified that persons with clean urines 


but bearing track marks were absolutely disqualified from 
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employment. See Lanzetta Dep. TR 54-55.* Thus, he state: 

oo But, confining ourselves to the pre- 
employment physical, if you find a track mark, does 
that person ever get a job, does anybody with a track 
mark ever get a job? 


A. It is a risk involved. 
Q. _ Just does he or does he not? 
As No, he doesn't get it because there is 


a risk involved. I do not know when this man stopped 
using drugs." 
(Lanzetta Dep. TR 55) 
(He had previously testified that if a person had used drugs 
ten years ago "I would find track marks there for the rest 


of their life". Lanzetta Dep. TR 42) 


In response to an investigation conducted by the United 
States Equal Employment Opportunity Commission, Gilbert T. Dunn, 
Counsel for the TA defendants herein, stated in a letter dated 
March 22, 1973 that "the [Transit] Authority does not have 
persons in its employ who are known to have a history of drug 
abuse." ‘See PX 3. 

The above-cited testimony regarding the TA drug 
policy makes it absolutely clear that medical permission would 
never be given to an employee to use methadone, under Rule 11b. 
See dem TA Disciplinary Hearing of Plaintiff Reyes TR (PX 4 
17-18. (The policy of the TA Medical Director is not to give 
permission to a TA employee to take methadone under any 


circumstances). 


* Lanzetta testified that in the pre-employment physical applicants 
are checked for track marks, in addition to being given drug- 
detection urinalyses. Lanzetta Dep. TR 27. - 
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See generally on absolute disqualification for "any 
kind of narcotic history or of drugs" ~ Lanzetta Dep. TR 95. 


See also material cited in support of No. 27, infra. 


16. Plaintiffs have submitted the following proposed 
findings to which defendant TA has not agreed: 


The TA drug policy is administered irrespective 
of a person's individual ability’ to perform on 
the job, record of adherence to a drug treatment 
program, length of time since detoxification 
from heroin or any other criteria relevant to 
employability. (See generally No. 15, supra.) 


The drug policy apriies to all positions of 
TA employment including executive, clerical 
and other positions that do not involve the 
technical or mechanical operation of trains 
of buses. 


While the TA now denies this, plaintiffs submit 
that it must be bound by the following admission made in its 
proposed findings of fact dated September 26, 1974 (No. 20): 
"These policies apply to all positions in the TA." 
In addition, plaintiffs have submitted the following 
finding: 
The TA drug policy is applied to both TA titles 
and to city-wide titles, and to large numbers 
of positions that do not significantly in- ‘| 
volve the safety of the riding public, the 
safety of other TA employees, or the safety 
of the employee involved. 
Material documenting the proposition that the TA 
drug policy applies to all TA positions of employment, including 
city-wide titles, appears in No. 24, infra. Material documenting | 
the variety of jobs within the TA and the fact thet a large 


proportion are not particularly safety-sensitive is cited in 


Nos. 25 and 30, infra. 
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17. Plaintiffs submitted the following proposed 


finding with which the TA did not agree: 
Approximately 5% of the persons certified 
eligible for TA employment are rejected 
because it is discovered that they are 
drug-free former addicts or former heroin 
addicts successfully participating in 
duly licensed and authorized methadone oo 
maintenance programs. 
The TA admitted in their response that about 4 1/2% were dis- 
qualified but limited this to persons disqualified for present 
drug use. Plaintiffs submit that the TA must be bound by the | 
following admission made in its proposed findings of fact 
dated September 26, 1974, which its counsel reaffirmed both in | 
discussions with plaintiffs on October 3, 1974, and during a 
conference with the Court on October 4, 1974: 
About 4 1/2 % of the persons certified ' 
‘to the TA by the Civil Service Commission 
of the City of New York as eligible for | 
employment are not employed because of 
present illicit drug use or a history of 
such use. (TA proposed finding No. 21 
of September 26, 1974 proposed findings). 
General support for approximate percentages ef: 
employees picked up as drug abusers (McLaren Dep. II TR 154-55); 


applicants (McLaren Dep. I TR 95, 105). 


18. Plaintiffs and the TA are agreed on the following 
finding: 


The TA has never studied the requirements of 
particular TA jobs or groups of jobs to 
determine the present ability of persons 
with a prior history of drug abuse, including 
persons participating in methadone mainten- 
ance programs, to perform the various jobs. 
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Plaintiffs have proposed the following additional ° *, 
finding to which the City defendants have agreed and as to 
which the TA has not indicated its position: a 
No other person or organization including 
the New York City Civil Service Commission 
o: the New York City Department of Personnel 
has ever studied the requirements of par- | 
ticular TA jobs or groups of jobs specifi- 
cally to determine the present ability of — 
persons with a prior history of drug ) 
abuse, including persons participating in 
methadone maintenance treatment programs, 
to perform the various jobs. : 
In support of these findings plaintiffs submit: 
-- TA's Answers to Plaintiffs' Interrogatories 
(Oct. 23, 1973) (PX 1) Nos. 49-51 (indicating 


that there are no such studies); 
-- Unger Dep. TR 68, 73; | 


-- Shanen Dep. TR 43-44; 64-65. 


19. Plaintiffs and the TA are agreed on the following 


finding: i 
The TA has not made any studies to determine 

the job performance of TA employees with prior 
histories of drug abuse, including employees 
participating in methadone maintenance 

programs. 


In addition, plaintiffs have Rene the following 
finding to which the City defendants have agreed and as to 
ri which the TA has not indicated its position: 
No other person or organization, including 


the New York City Civil Service Commission 
or the New York City Department of Personnel 
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has made any studies to determine the job 
performance of TA employees with prior 
histories of drug abuse including employees 
participating in methadone maintenance 
treatment programs. 

In support of these findings plaintiffs submit: 

-- TA's Answers to Plaintiffs' Interrogatories 
(October 23, 1973) (PX 1) Nos. 49-51 


(indicating that there are no such studies). 


20. Plaintiffs have submitted the following proposed 
finding, to which the [TA has not agreed: 


The job performance of individual rehabilitated 
heroin addicts has been assessed in the course 
of proceedings leading to their dismissal from 
the TA, and their job performance has been 
found to be fully competent. 


In support, plaintiffs submit as an example the 
case of plaintiff Carl A. Beazer, as to whom the TA's Impartial 
Disciplinary Review Board made it clear that it was sustaining 
the Hearing Referee's recommendation of dismissal solely 
because it felt bound by the TA's clear policy regarding the 
employment of former drug abusers. Thus with respect to Beazer's 
record the Board said: 

"Carl A. Beazer has been with the Authority 

since May 11, 1960. During the approximately 

12 years that he has been employed, he has 

compiled a good record. He started out as a 

Car Cleaner and worked his way up to Towerman. 

He has done his job well and has received 


relatively few cautions and warnings for the 
time that he has been employed." (PX 5) 
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Plaintiffs and the TA are agreed on the following 


The following physicians who are experts in the 
field of drug treatment were consulted by the 
TA with _—. to the employability of persons 
with prior histories of drug abuse, including 
persons participating in methadone maintenance 
treatment programs: 


a. Dr. Harvey Gollance, Director of the Beth 
Israel Medical Center, has told officers and 
employees of the TA, including defendant 

Louis Lanzetta, the Medical Director, and 
defendant Wilbur McLaren, the Executive Officer 
for Labor Relations and Personnel, that in his 
opinion some methadone maintenance treatment 
program participants are qualified to be TA 
employees in some positions. 


(Dr. Lanzetta testified that he 
and Dr. Gollance had been at 
Dr. Trigg's office on a number 
of occasions to discuss the TA 
drug policy. Lanzetta Dep. 

TR 18, 19-20.) 


b. Dr. Harold Trigg, Chief of the Methadone 
Maintenance and Drug Addiction Services at the 
Beth Israel Medical Center, Associate Professor 
of Clinical Psychiatry at Mt. Sinai School of 
Medicine, and special consultant to the TA on 
drug abuse, has told officers and employees of 
the TA including defendant Louis Lanzetta, the 
Medical Director, and defendant Wilbur McLaren, 
the Executive Officer for Personnel, that in 

his opinion some methadone maintenance treatment 
participants are qualified to be TA employees 

in some positions, and that he would be willing 
to screen methadone maintenance program partici- 
pants to find persons suited for TA employment 
and help the TA devise a system to monitor the 
performance of these individuals. Dr. Trigg 
specifically recommended to the TA that it employ 
plaintiff Diaz. 
(In support of this proposition 21b 
see also Trigg Dep. I TR 61-62; 
83-85; Dep. II TR 47-50; Court 
Hearing April 4, 1974, TR 4) 


(Dr. Lanzetta testified Trigg was 
“A darn good doctor. . I think the 
world of him...-." Lanzetta Dep. 22.) 


- 
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(in support of. finding #s 21(a) and #21(b) ‘see Lanzetta Dep. TR 
TR 69-76.) : 


c. Dr. Vincent Dole, Professor of Medicine 

| at the Rockefeller University and Senior 

Physician to the Rockefeller University Hospital, 
has told officers and employees of the TA, 
including Louis Lanzetta, the Medical Director, 
and Wilbur McLaren, the Executive Officer for 
Labor Relations. and Personnel, that in his 
opinion. some methadone maintenance treatment 

_ program participants are qualified to be 
| TA employees in some positions. 


d. In addition to the foregoing, officers and 
employees of the TA, including the defendant, 
Louis Lanzetta, the Medical Director, and the 
defendant, Wilbur McLaren, Executive Officer for 
Labor Relations and Personnel, met and conferred 
with representatives of therapeutic drug treat- 
| ment programs inciuding Phoenix House and : 
Odyssey House, visited chemotherapeutic drug 
| clinics, and conducted seminars at the TA at 
which, among others, the noted lay drug expert, 
Godfrey Cambridge, and representatives of 
medical schools, the New York City Police 
Department, the FBI, various drug centers, 
hospitals and methadone clinics were invited 
to participate. 


In addition, plaintiffs have proposed the following 
findings to be inserted as part of paragraph 21(d) as to which 
the TA has not indicated its position: 


The seminars were not intended or designed to 
ascertain the feasibility or advisibility of 
effectuating a change in the TA's drug policy 
but were merely designed to educate TA person- 
nel about the physical manifestations of actual 
illegal drug use. The overwhelming weight of 
advice received by the TA from physicians and 
lay experts was that many former heroin 


addicts, including participants in duly 

licensed and authorized methadone maintenance 

treatment programs, are fully qualified to be 
« TA employees. 
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In support of these proposed additional findings, 
see generally Ex E to TA's Answers to Plaintiffs Interrogatories 
(October 23, 1973). The only references to the employability of 
former heroin addicts during the seminars were contained in 
presentations by Edgar Marchesini of the Metropolitan Life 
Insurance Co. and Conrad Mauge of the Addiction Research and 
Treatment Corp. Marchesini described a company policy of 
hiring former drug abusers and Mauge described the array of 
vocational rehabilitative services provided to former drug 
abusers in treatment. Ibid, "Report of Third Seminar on 
Alcoholism and Drug Abuse", "Fourth Seminar on Alcoholism 


and Drug Abuse”. 


Plaintiffs also proposed in their original submission 
the following findings: 


The TA has no reliable data with respect to 
the characteristics of drug-free former 
addicts or successful participants in duly 
Licensed and authorized methadone maintenance 
treatment programs indicating that such 
persons would not be able satisfactorily 

to perform as TA employees in any TA position. 


The only physicians who are experts in 

the field of drug treatment and who have 
been consulted by the TA with respect to 

the employability of drug-free former 

addicts and successful participants in duly 
licensed and authorized methadone maintenance 
treatment programs have told the TA that 
such persons are fully qualified for TA 
employment. 


Plaintiffs not further that the above two proposals 


have not been denied by the TA except as indicated in their 
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response to No. 21. Specifically, the TA has not asserted that 
any expert in the field of drug treatment, nor any of the persons 
referred to in their para. 21(d), has told the TA that drug- 
free former addicts or successful participants in duly licensed 
and authorized methadone maintenance treatment programs were 
not fully qualified for TA employment. 
In support of plaintiffs' proposed finding that the 
TA has no reliable data justifying its drug policy plaintiffs 
submit the following. 
in its answers to plaintiffs' interrogatories Nos. 
49 and 50, the TA stated that it has no studies of either 
actual performance as TA employees or capabilities to perform 
the duties associated with TA employment of either drug-free 
former addicts or. persons maintained on methadone. Fx i. 
The testimony of Dr. Lanzetta, the TA's Medical 
Director, makes it clear that the TA did not base its policy 
disqualifying all methadone-maintained persons from employment 
on any rational assessment of the relevant data available but 
rather solely on the basis that methadone was a "narcotic." 
Lanzetta Dep. TR 46, 49. Thus in response to the question "How 
did it come to pass that Methadone was put on the list of 
unauthorized substances?", he testified: 
"It didn't have to be put on the list, it is 
a narcotic, it is all narcotics, unexplained 


substances, it is using a narcotic...." 
Dep. TR 49. 


> 


Lanzetta's testimony further shows that the present TA adminis- 


tration never even made an affirmative decision to adopt its 


present drug policy. It simply continued a policy of its 
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predecessors, and since that policy proscribed narcotics, 
methadone was automatically included in the proscription without | 
consideration being given to the differences between methadone | 
and other narcotics: i 
"Q. Would you describe to me generally the 
the process by which the policy of not hiring and 
not retaining in your employ ex-addicts was formu- 
lated? 
A. I couldn't tell you because it was 
there, I mean the thing is, you bring up a subject 
that I think no one was aware of drug addicts 
until lately, I think maybe when I became medical 
director, and it was one of the standards you know, 
that drug addicts or barbituates or any dependent 
drugs, you would be disqualified. 


Q. Was there a policy on Methadone when 
you became medical director? 


A. Again, you bring up the word Methadone, 
it is a narcotic and as long as narcotics dis- 
qualify, Methadone would disqualify, it wouldn't 
have to be named Methadone, it is a narcotic." 
(Lanzetta Dep. TR 63-64) 
See also Lanzetta Dep. TR 96: "the policy has been there right 
along and the question of adding methadone is just a question 
that it was a narcotic." See also Lanzetta Dep. TR 118-19. 
Ronan similarly testified that the drug policy of 
the TA's predecessor organization had simply been continued and 
had never been reconsidered except with tegard to its more 
effective implementation (specifically, through improving the 
adequacy of drug use detection tests). Ronan Dep. TR 6-7. 
Specifically regarding the methadone policy, Ronan testified 


that although methadone maintenance was first instituted on a 


major scale during his tenure as Chairman of the TA, there had 


been no consideration of revising the drug policy's exclusion 
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from employment of persons taking any "narcotics." Ronan 
Dep. TR 20. Ronan further testified that he had never examined 
any scientific or psychological studies that might be relevant 
to the necessity of continuing the TA policy. (Ronan Dep. 
TR 9-10). 

Yunich, the present Chairman of the TA, has similarly 
simply adopted the policy of his predecessors without further 


inquiry (Yunich Dep. TR 9). 


McLaren, executive officer in charge of labor relations 
and personnel for the TA, generally testified that the TA had 
relied on no scientific studies rela-:ing to the performance 
capabilities of former addicts, including methadone-maintained 
persons, to support the continuation of its drug policy. 

McLaren Dep. TR 99-100; 105. 

Warren, the head of the TA's alcoholism progran, - 

testified that he knew of no studies relating to the comparative 


safety problems of employing alcoholics as against persons with 


a drug abuse history. (Warren Dep. TR 42-43) 
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Lanzetta testified that he knew of no other transit 


wt 


authorities with blanket exclusionary drug policies like the 

New York TA's policy. Dep. TR 72. | 
Some of the TA's own officials even admit that its 

drug policy is not rationally justifiable. Thus TA Board 

member Lawrence RK. Bailey testified that: 

-- he knew of no reason justifying the 
differences between the TA's alcoholic and its drug 
policies, and that justification would have to be 
based on studies regarding, e.g., impact on physical 
performance, which he admitted the TA did not have 
(Dep. TR 13-15). | 

-- he did not think it was the TA's 
statutory duty "to exclude all persons participating 
{in methadone maintenance programs] without regard 
to their category of employment, type of employment. 
and duties of employment." (Dep. TR 21) 

-- he thought that the TA drug policy should 
not apply at all to certain TA positions, which could 
be determined by simply looking at the duties of the 
position. (Dep. TR 19-20) 

-~- that with respect to other TA positions 
a study -- "particularly with respect to the employ-. 
ability of former iddicts in those positions" -- would 


be helpful in determining the rationality of the TA | 


drug policy. (Dep. TR 27) 
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The only justifications produced by TA officials 


- for its drug policy regarding methadone and former drug users 


are limited to such post hoc rationalizations as the 


following: 


1) Hethndons is a crutch arid persons using it are 
not motivated --- 

See, e.g. Lanzetta's testimony that his only 
reason for exciuding all methadone-maintained persons 
from all TA employment was that they were not motivated 
("How could they be motivated if they have to use 
Methadone as a crutch" Dep. TR 71), and therefore "they 
are a risk” (ep. TR 72). See also Lanzetta Dep. TR 103. 
Lanzetta was aware of no other reasons McLaren might 


have for the policy. Lanzetta Dep. TR 118-19. 


2) Drug addicts choose to become drug addicts 
("it is voluntary because nobody is forcing them to 
become addicts"), whereas such persors as diabetics and 
epileptics "have developed diseases that they didn't ask 


for...."” (Lanzetta Dep. TR 74). 


3) A variety of alleged physical side-effects of 
methadone use. Thus McLaren testified as follows: 


"Let's take another part of the aspect of 
maturing as we're told about methadone. The problem 
of constipation, the problem of sweating, excessive 
sweating. The problem of impotence and the problem 
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of insecurity. Now, we're advised that this is a 
maturing matter and that it continues, do you know 
what the problem of constipation is to a bus driver 
or motorman or a person working out on the tracks 
where there is no toilets around. They resort to 
laxatives and do you know what that means when they 
are driving a bus or a motorman, what does he do, 
use his hat, stop the train? We can't have that. 
And this is a very difficult problem for people 
in the methadone treatments. Excessive sweating. 
You have been on a bus and seen the bus driver 
pouring with sweat. He gets claustrophobia. These 
re very serious personal problems to our people.. 


Q. How does impotence cause a problem? 


A. The insecurity. If we had one test 
for a bus operator that would give us the ability 
of the person to sit on a bus and to face all of his 
hustle and bustle of the pressure of a crowd, we'll 
throw out intelligence and physicals -- ‘ 


Q. You mean, the test for impotence? 


A. Inner confidence. 


Q. If you had a test that could definitively 
determine whether a person was impotent, would you 
administer that test for bus drivers or disqualify 
him? Would you administer that test to bus drivers -- 


A. That goes to the heart of the certifi- 
cation program. You take a man that comes out of a 
shock -- a shocking experience like being addicted 
to drugs and suddenly detoxify him and thrust him 
out into the world and suddenly find he's sweating 

and impotent and constipated and he's unsure and 
uncertain. It isa 2 harrowing el ageeg se 
(Dep. I TR 96-97) 


(McLaren went on to admit that persons would not be 
automatically disqualified from TA employment because 
of impotence, chronic constipation or profuse sweating. 


Dep. I TR 98-99). 


4) Limiting persons with drug abuse histories to 


certain kinds of positions would “create operationally an 
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unnatural kind of situation that becomes difficult to 


live with." (Yunich Dep: TR 13) 


5) Yunich's "impression" (self-characterized as the 
"impression in a sort of amateurish way" of a person "not 
scientifically knowledgeable" Dep. TR 27) that: 

a) a former drug abuser not now on drugs 

"might black out, might be an unstable person"; 

b) a former drug abuser not now on drugs 

"might be more susceptible to returning to it than 

somebody who is not."' (Yunich Dep. TR 26-27) 

(Yunich testified that he had the same impression 

regarding the likely recidivism of former alcoholics. 


Yunich Dep. TR 27-28) 


In support of plaintiffs' proposed finding tha: the 
TA had consulted with no physicians expert in the field of 

drug treatment who had advised that methadone maintained ee 
or other former drug abusers, should not be employed, plaintiffs 

rely on the TA's implied admission (see pp. 20-21, supra, and 
also submit the following: 
Dr. Lanzetta is the TA's Medical Director. As 

such, he is the key TA official responsible for the 
administration of the drug policy, and was responsible 
as well for its approvai and continuance. See finding 


No. 9, supra, agreed to by the TA. See also Lanzetta Dep. 
TR 7, 10, 23-24, 29, 48. He clearly is not an expert 
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in the field of drug treatment and has no special 
expertise in the employability of rehabilitated former 
drug addicts, including methadone maintained persons. 
He has never treated addicts himself. See Lanzetta 


Dep. TR 6, 87-88. 


McLaren testified that the TA had only one 
expert consultant in the drug area - Dr. Trigg. 


(McLaren Dep. TR I 87). 


Dr. Lanzetta testified that the only physicians 
who were experts in the drug field whose names he could 
remember whom he had consulted were Drs. Gollance and 
Tripe. (Dep. TR 65, 101) He further testitied that 
the persons he had consulted in connection with methadone 
treatment had stated that methadone maintenance program 
participants were sufficiently stable to work as TA 


employees. (Dep. TR 68-69). 


Ronan testified that he had talked with Dr. 
Lanzetta about implementation of the policy, but had: 


"not talked with persons actually in the 
therapeutic area vis-a-vis the policy of 
the Authority, not to my knowledge. The 
occasion never arose."" (Ronan .Dep. TR 9) 


22. Plaintiffs and the TA are agreed on the following 


finding: 


According to the testimony of responsible 
TA officials, the TA has never had an accident 
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found to be caused by drug use on the part 
of a TA employee, or to have been caused 
by a TA employee who was a person with a 
prior history of drug abuse or a partici- 
pant in a methadone maintenance program. 

In support of this finding plaintiffs submit the 


following: 
Lanzetta Dep. TR 84-85 


Ronan Dep. TR 6; 20-22 

Bailey Dep. TR 29 

McLaren Dep. I TR 110-15: McLaren testified 
that although accident reports each year run into 
hundreds or thousands, and employees igyoived in accidents 
are tested for drug use, no accident reports showed drug 
use by any employee. By contrast, McLaren testified 
that accidents had been caused by persons using alcohol 
(Dep. I TR 115), and that a bus driver suffering from 
diabetes or epilepsy had died while driving (Dep. I 
TROT). 


The TA has submitted the following additional proposed 
finding: 


Instances have occurred, including one on 
August 19, 1974, where a conductor, later 
found to be using heroin, opened the doors 
of a train on the wrong side, and another 
on 8/1/73 when a passenger was struck by 
a train and became wedged between the 
platform and one of the cars. The train 
was operated by a motorman found to be 
using cocaine. 


. 


Plaintiffs have no information with respect to 


defendants’ additional proposal, because of defendants' failure 
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to make complete discovery. 


In addition, plaintiffs have proposed the following 
* finding: 


With respect to the "instances" referred to 
by defendants, there was no indication 
whatsoever that the employees involved 
were drug-free former addicts or success- 
ful participants in duly licensed and 
authorized methadone maintenance treat- 
ment programs. 


23. Plaintiffs and the TA are agreed on the following | 
finding: 


One of the reasons for the TA drug policy 
is the fact that the TA feels an adverse 
public reaction would result if it were 
generally knownthat the TA employed persons 
with a prior history of drug abuse, in- 
cluding persons participating in methadone 
maintenance programs. 


B. RELATIONSHIP TO CITY POLICY 


24. Plaintiffs proposed the following findings: 


On the basis of a study of the employability 
( of ex-addicts, the New York City Department 
: . of Personnel and the New York City Civil 
Service Commission promulgated the following 
policy on the employment in mayoral agencies 
of ex-addicts: 


i A history of drug addiction shall 
not in itself constitute a bar to 
employment in any City position 
except [in the uniformed services]. 


Accordingly, "drug-free former addicts" and | 
persons "successfully participating in recog- 
nized chemotherapeutic treatment programs" 

such as methadone maintenance are fully eligible 

for employment in all positions in the mayoral 
agencies, and are to be considered for such 
employment on the same basis as other persons. 
Furthermore, drug-free former addicts and 
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persons participating in duly licensed 
and authorized methadone maintenance 
treatment programs are not in fact 
absolutely excluded for all positions 
of employment in the uniformed services. 

While the TA has admitted only that the policy was 
promulgated, it has not denied the other propositions contained 
in the above, In any event, Since the City has agreed to the 
above propositions in their entirety, and the matters are 
clearly within the City's knowledge, they must be accepted as 
beyond dispute. 

The City defendants have additionally proposed the 
following finding to which plaintiffs have agreed and the TA 
has indicated no position: 

Persons hired pursuant to the City's 

policy with respect to the employment of 
former addicts are not separately monitored 

by the Civil Service Commission and Department 
of Personnel in their job performance and in 
fact are wholly integrated into the work force. 

Support for the proposition that there is no absolute 
exclusion of former drug abusers, including. methadone-maintained 
persons, from the uniformed services is contained in the testimony 
of Richard Unger, Director of the Bureau of Examinations of the 
City Personnel Department. Unger Dep. TR 48-49. 

The City policy is embodied in a Personnel Policy 
and Procedure Bulletin issued on March 22, 1972, by defendant | 


Harry I. Bronstein, former Dirextor of the City Personnel | 3 


Department and Chairman. of the. City Civil Service Commission. \ 


See PX 7. The process by which the City policy was formulated 
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is described in detail in Nos. 36-37 of the answers of City 
defendants to plaintiffs' interrogatories and the ediies 
thereto. 7% 2, G. 

Plaintiffs have additionally asserted the following 
proposed finding, as to which the City has also agreed (and 
the TA has taken no position): 

In order to fully effectuate the policy, 
the Civil Service Commission nas issued a 
variety of directives and guidelines to 
city agencies and personnel, including one 
entitled "Questions and Answers Regarding 
the Policy of Hiring Former Addicts." 

(See PX 9) 

Plaintiffs' Exhibits 7 and 9 describe the scope of 
applicability of the City's policy with respect to employment 
of former drug abusers in the mayoral agencies. 

Although this policy was initially promulgated with 
respect to the mayoral agencies, it has been embodied in the 
medical standards for city-wide titles of employment in the 
TA. See PX 10. 

The City policy is effectuated through an active 
recruitment program directed toward former drug abusers: 

"[Since] the promulgation of the City's 
policy toward drug-free former heroin addicts or 
methadone maintenance program participants, the 
Recruitment Division has established an on-going 
liaison with the Addiction Services Agency conk}.... 


We furaish ASA with approximately 200 copies per 


moath of our monthly job flyer, which they in 


turn distribute to approximately 180 outlets -- 
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drug rehabilitation programs, ‘half-way houses’, 
therapeutic communities, etc. If any of these 
180 ASA program participarcs require additional 
information concerning particular City jobs 

| during any given month, they contact either the 


coordinator at ASA central..., or they contact 


the Recruitment Division directly. We then J 

send them a supply of individual job flyers, appli- 

cation forms and whatever other information they 
| require. 

'Tn addition, we distribute our monthly 

flyer to approximately 2,200 organizations of all 

types including 56 addiction treatment programs not 

necessarily on ASA's mailing list. ... 

"We prepare both English and Spanish indi- 

vidual job flyers for selected titles. A sampling 
of these titles includes: Traffic Control Agent, 
Fingerprint Technician Trainee, ... Police Adminis- 
trative Aide, Fire Alarm Dispatcher, Custodial 
Assistant, Junior Building Custodian, College Office 
Assistant A, College Secretarial Assistant A, General 
Entrance Stores Series,among others. ... We have 
also been in repeated contact with Vera Institute- 
Wildcat Services Corporation, a major drug rehabi- 


litation program, and have established a City job 


information liaison system with them. We give them 
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the monthly and selected individual job flyers and 

serve as copsultants to their staff regarding City 

recruitment and hiring practices and procedures." 
(Answers of City defendants to Plaintiffs' 


Interrogatories, PX 2, No. 32) 


Testimony obtained in discovery made clear that the 
TA was not excluded from coverage under the City policy because 
of any rational assessment of the nature of TA employment and 
determination that the TA should not be covered, but solely 
because it was not a mayoral agency. Indeed, the Director of 
the City Personnel Department's Bureau of Examinations testi- 
fied that he knew of no reason "other than the fact of the 
lawsuit and other than possible questions as to legal juris- 
diction over the TA," that TA positions shouldn't be considered 
on an individual basis to see whether methadone maintained 
persons and other former drug abusers should be eligible. 
(Unger Dep. TR 80-82) 

The TA has submitted the following proposed additional 
findings, with which plaintiffs have agreed subject to the 


additions and qualifications bracketed below: 


The TA is not a mayoral agency, that is, 
sub‘ect to the jurisdiction of the Mayor 
of the City of New York or to policies pre- 
scribed by the Mayor for mayoral agencies. 
[However, the appointment, promotion and 
continuation in service of all TA employees 
are governed by rules and standards pro- 
mulgated by the New York City Civil Service 


Commission (see No. 10, supra). 


The City Civil Service Commission has 
established medical standards for TA 
operating and maintenance positions which 
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provide that chronic alcoholism, drug 
addiction or drug abuse will disqualify 
for employment, and a history of such 
may reject. [The TA, which administers 
medical examinations for TA employment 
on behalf of the Department of Personnel 
has applied these standards to effectuate 
its drug policy by uniformly rejecting 
all persons with a history of drug abuse 
for TA employment in operation and main- 
tenance positions (See No. 15, supra) .] 


With respect to city-wide titles, that is 
titles used by the TA as well as through- 
out the civil service generally, such as 
typist, clerk, stenographer, etc., the 
current medical standards provide that the 
abusive use of drugs will 

reject "unless the eligible 

is successfully participating in a recog- 
nized chemotherapeutic program or has 
satisfactorily completed any other 
acceptable program and is drug free." 
[The medical standards provide that a 
history of drug abuse will not disqualify 
a job eligible if he satisfies the above- 
quoted standard. (See PX10)] 


In not appointing applicants for employment 
from eligible civil service lists, other than ; 
those found medically disqualified, the TA 
excerises its statutory right to select 
one of three ¢27sons standing highest on the 
eligible list certified by the Civil Service 
Commission. [Thus the TA enforces that part 
of its policy with respect to the employ- 
ment of former drug abusers which excludes 
all former drug abusers from all city-wide 
titles of TA employment by means of the 

“one out of three" power.]* 


eecaterocee 


* Plaintiffs note that both during discussions with plaintiffs 
conducted during the course of pre-trial procedures prescribed 
by the Court, and in a. subsequent conference with the Court con- 
ducted on October 4, 1974, the TA defendants agreed to be bound 
by the following admission: The TA exercises its statutory right 
to select one of three persons standing ghest on the eligible 
list of persons certified for TA employment the Civil Service 
Commission to pass over applicants car city-wide title of employ- 
ment who have prior histories of drug abuse, inctu ing participa- 


tion in met one maintenance programs. 
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A rejected applicant may appeal a medical dis- 
qualification to the Commission but he may not 
appeal from a pass-over under the one-out-of- 


three rule. 

While the last proposed finding quoted above is some- 
‘what ambiguous it apparently concedes that the TA uses its one- 
in-three power to apply its drug policy to all city-wide 
titles, in violation of the City Civil Service Commission's 
medical standards for those titles.* In any event Lanzetta's 
testimony demonstrates beyond any doubt that the TA's policy 
of absolutely excluding from employment all persons with a 
dzug history, including all methadone-maintained persons, is 
applied to city-wide titles within the TA, despite the fact 
that the City Civil Service Commission's medical standards 
provide specifically that such persons are to be considered 
medically qualified for those positions. See generally 
Lanzetta Dep. TR 38-41. Thus he testified that the TA medical 
department examines all applicants for TA employment, including 
applicants for such positions as secretary and stenographer 
(city-wide titles), and applies its own medical standards 
regarding drug ‘abuse rather than the standards entitled "Medical 
Standards for City-wide Titles Used in the Transit Authority." 
(Ibid; see also Lanzetta Dep. TR 94-95) Both McLaren and 
Yunich also testified that the TA drug policy was applied to 


all city-wide titles within the TA, as well as to the TA 


* Unger testified that the City drug policy should be 
applied to city-wide titles in the TA. Unger Dep. TR 42-44. 
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titles. McLaren Dep. I TR 135; Yunich Dep. TR 9. McLaren 
testified that the TA policy of rejecting persons with drug 
abuse histories was implemented through use of the one-in- 
three rule (McLaren Dep. II TR 161). 

With respect to State Civil Service employment, the 
New York State Drug Abuse Control Commission (DACC) and the 
State Civil Service have directed that "Candidates for employ- 
ment in positions in State government shall not be denied 


employment solely because of a history of drug abuse." PX 11. 


25. Plaintiffs and the TA have agreed to the 
following findings: 


"City-wide titles" of employment are used 

to designate those job positions in which 
civil service employees perform essentially 
the same tasks regardless of the specific 
governmental agency in which they are employ- 
ed. Examples of city-wide titles are 
secretary, stenographer, clerk and motor 
vehicle operator. About 3,400 of the TA 
workforce of 42,500 are in city-wide titles. . 


Plaintiffs have proposed the following finding 
as to which the TA has not indicated its position: 
Approximately half the employees of the TA 
work in titles which are designated city-wide 
or which are substantially equivalent to 
city-wide titles. 
Thus Unger, Director of the Bureau of Examinations 
for the City Personnel Department, testified that city-wide 
titles in the TA should be substantially the same as in other 


City agencies. Unger Dep. TR 42-44. A TA Board member, defen- 


dant Bailey, testified to substantially the same effect ("We 
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have a fiscal section in the Transit Authority, and, obviously, 
a clerk in that fiscal section is no different than the clerk in 
another fiscal section in a mayoral agency or some other big 


agency, the Comptroller's officer.") (Bailey Dep. TR 10) 


Shanen, Administrator Personnel Examiner, Chief of 
the TA Examination Division, responsible not only for the TA 
but also for the Engineer Division and other examinations in 
the skill trade, maintenance and general field in the City, 
testified that many TA titles were substantially the same as 
titles in other City agencies noting, for example, that the 
TA title of Bus Maintainer Group B was quite comparable to 
the City Auto Mechanic title. Shanen Dep. TR 52-53. Shanen 
also mentioned such City titles as Junior Civil Service Engineer 


and Mechanic Engineer, and noted that engineers were responsible 


for, e.g., water supply studies and structural work. Shauen 


Dep. TR 59-61. 


finding: 
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C. ADMINISTRATION OF THE TA DRUG POLICY 


26. 


Plaintiffs and the TA are agreed on the following 


The TA policy with respect to the employment 
of former drug abusers is administered by 
means of a program, initiated in 1970, under 
which medical examinations, including urine 
analyses, designed to detect the use of drugs, 
are administered on a periodic basis to some 
TA employees cud applicants for employment. 


a. All prospective employees under age 35 are 
given drug-detection urinalyses as part of their 
pre-employment medical examination. 

(For support see, e.g.: Lahzetta Dep. TR 22-234, 
23-24, 25-26, 28-30; McLaren Dep. TR I 49; 50.) 


b. Bus operators, conductors and motormen are 
physically examined every 2 years if under 50 
years of age and every year if over 50 years of 
age. Towermen and Surface Line Dispatchers 

are examined every 5 years. If under 35 years 
of age all are given drug-detection urinalyses 
at the time of their physical examinations. 
(For support see, e.g.: Lanzetta Dep. TR 383 
McLaren Dep. TRI 5l. i 


c. All TA employees under age 35 are given 
drug-detection urinalyses as part of prenotional 
medical examinations required by the TA. 


Other than the above mentioned examinations, 

TA employees and prospective employees are not 
routinely examined for symptoms of drug abuse, 
although any department in the TA may require 

a TA employee to undergo a physical examination 
at any time if such is indicated. 
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27. Plaintiffs and the TA are agreed on the 
following finding: 
TA employees showing physical manifestations 
of drug abuse other than the definite presence 
of morphine or methadone or other illicit drug 
in the urine, are referred for consultatio: 
to Dr. Harold Trigg of Beth Israel Medical 
Center, who reports his impression to. the TA 
whether the individual is abusing or has abused 
drugs. The TA accepts Dr. Trigg s impression 
of the case. 
Plaintiffs have also proposed the following finding 
as to which the TA's position seems unclear: | 
Any person who Dr. Trigg reports to have propabiy 
ever abused drugs is terninated from TA employ- 
ment, even if that person is a drug-free former 
addict or was never an addict. Dr. Trigg does 
not furnish to the TA any assessment of the 
suitability for employment with the TA of any 
person he examines. In fact, no one associated 
with the TA individually assesses the suitability 
for TA employment of persons with a history of 
drug abuse. 
In support of this finding, see generally No. 15, 
supra. In addition, plaintiffs submit the following: 
Dr. Trigg testified that his job is to give an opinion 
"as to whether or not such and such an employee is currently 
abusing substances with a high abuse potential or has in the 
past abused substances with a high abuse potential," defining 
“abuse! to cover either use or addiction. (Dep. I TR 22) 
See also Dep. I TR 33 (gives "Clinical Impression" as to 
whether sufficient evidence on which to base impression of drug 
abuse "past or present"). He said part of his role was to 


determine "whether a person is a former drug abuser" Dep. II 


TR 4, and that he reported to the TA if a person had track 
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marks that suggested drug use in the past even if there was 
no evidence of current drug use. Dep. II TR 9-10. See also 
Trigg Dep. TR 31 ("and I was making an assessment as to hard 
drug abuse in the past or present, that's all"). 


Trigg testified that this is the sole opinion he 


gives and he gives no opinion as to the employability of any 


individual. Dep. I TR 33-34. 

McLaren testified that Trigg's recommendation was 
considered by the TA "to be the final determination with 
respect to eligiblity as far as drug use is concerned." 
(McLaren Dep. I TR 75) 

This testimony, combined with No. 15 supra, which 
demonstrates conclusively that the TA's policy is to disqualify 
and dismiss on the basis of any drug use, past or present, 
makes it clear that all persons found by Trigg to have 
probably used drugs in the past (or to be presently using 
drugs) are automatically dismissed. 

Dr. Trigg himself extensively discribed his limited 
role to the Court at a conference held on April 4, 1974. In 
the course of that conference, Dr. Trigg stated that his role 
was strictly limited to reporting his clinical impression of 
whether the individual involved had ever in his life abused 
drugs. Dr. Trigg further stated that prior to his deposition 
in this case he had been unaware of the reliance placed by the 
TA on his reports. Furthermore, Dr. Trigg stated that the 


only conversations’ he had had with officers of the TA with 
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respect to the employability of former drug abusers were 
those in which he urged the TA to employ some of the partici- 
pants of the Beth Israel Methadone Maintenance Treatment : 
Program which he directs. 

The TA has submitted the following finding: 
Prospective employees are generally not refer- 
red to Dr. Trigg, except in some situations 
where marijuana or prior drug use is suspected 
or admitted. 

Plaintiffs agree that this was true in the past, 

but submit the following finding: 
Since the summer of 1974, prospective TA 
employees showing physical manifestations of 
drug abuse other than the definite presence of 
morphine or methadone or other illicit drug in 
the urine have also been referred for similar 
consultation with Dr. Trigg. 

Dr. Trigg admitted this fact in a conversation with 


plaintiffs' counsel on October 11, 1974. 


IV. NATURE OF TA EMPLOYMENT 
A. OVERVIEW 


28. Plaintiffs and the TA are agreed on the 
following findings: 

The TA employs about 40,000 persons in both 
operating and non-operating positions (exclusive 
of the transit police). MaBSTOA rig Sag > about 
6,500 persons. The TA hires about 500 new 
employees annually and MaBSTOA about 500. 

Beyond this there is no agreement. Plaintiffs 


have submitted the following finding: 
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The TA employs large numbers of both operating 
and non-operating personnel who perform widely 
varied but typical industrial and office 
keeping tasks such as clerical, secretarial, 
maintenance, and mechanical work. 

In support plaintiffs submit the list of job titles 
in the TA furnished to plaintiffs by the TA defendants which 
reveals that the TA employs large numbers of persons in such 
titles as account clerk (25 persons); administrative assistant 
(97: persons); assistant civil engineer (207 persons); attorney 
(22 persons); bookkeeping machine operator (9 persons); car 
cleaners (955 persons); cashier (106 persons); civil engineer 
draftsman (27 persons); claim examiner (33 persons); clerk 
(563 persons); collecting agent (145 persons) ; electrical 
engineering draftsman (47 persons); junior engineers (99 
persons); keypunch operator (57 persons); messenger (12 persons) 
police administrative aid (30 persons); railroad clerk (cashier) 
(4,414 persons); railroad porter (janitor) (1,162 persons); 
senior clerk (286 persons); stenographer (93 persons); 
telephone operator (39 persons); turnstile maintainer (141 
persons). See PX 12. 

Even the TA has admitted that city-wide titles in 
the TA are comparable to similar positions in other City 
agencies. See No. 25 , supra. See also McLaren Dep. II TR 
151; McLaren Dep. I TR 26-27 (TA titles are only for jobs 
where because of specialization and peculiar nature of the work 


can identify as TA titles; city-wide ticles for other work). 


ay 
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29. Plaintiffs submitted the following proposed 
finding: 


The performance of most TA employees is 
directly monitored by supervisory personnel. 
With respect to virtually all employees who 
are not directly supervised, there exist elec~ 
tronic or other mechanical means to monitor 
their performance. The TA also uses a number 
of fail safe and buddy systems to provide 
back-up safety in its operations. 


(See, e.g., McLaren Dep. II TR 146-50; Shanen 
Dep. TR Bs? ) 


As to this the TA has admitted only the following: 


The automatic signalling system of the subways 
is designed as a fail-safe system. 


30. Plaintiffs have submitted the following pro- 
posed finding as to which the TA has not agreed: 
TA job positions vary widely with respect to 
the potential safety impact on the riding public | 
of TA employees of improper performance by 
persons in those positions. Approximately 75 | 
percent of all TA jobs are not directly related 
to the safety of passengers or TA employees, 
and about half of all TA jobs do not involve 
direct dealings with the public or the techni- 
cal or mechanical operations of trains. 
In support of this see generally No. 28, supra. 
In addition Plaintiffs submit the following: 
Defendant McLaren specifically admitted that 
no more than half of the jobs on TA property (thus 
excluding various clerical, maintenance and other off- 
property jobs) were related to passengers’ safety or to 


other employees’ safety, noting as specific examples of | 
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non-safety-related or "non-critical" positions the 

following: car maintainers, car cleaners, railroad 

clerks and railroad porters (indicating that of course 

there might be certain specific jobs within these titles 

that could involve more critical work) McLaren Dep. II 

TR 135-37. Thus when the off-property jobs are taken 

into account it is clear from McLaren's own admissions 

that well over half the jobs with.the TA are not safety- 

related. | 
McLaren further admitted in discussing the 

categories of persons to whom periodic physicals were 

given (limited to: bus operators, conductors and motormen 

who receive exams every 2 years; towermen and surface line 

dispatchers who receive exams every 5 years) that the ) 

degree of safety sensitivity was a criterion in deter- 

mining the categories (McLaren Dep. I TR 51-52). He, 

did indicate that he felt the periodics should be 

expanded to other groups but only to those “working 

around the tracks or in controlling or directing our 

‘ equipment" (McLaren Dep. I TR 52). He testified that 

roughly one-third of the employees in TA titles were now 

covered by the periodics and that if periodics were 

extended to all the titles he felt should be covered 


only about one-half the employees in TA titles would 


be covered. (McLaren Dep. TR 58) He clearly 
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admitted that city-wide titles did not involve safety: 


“Q. Are any periodic medical examinations 
given to any persors in City wide titles? 


. A. No. They are only given to those involved 
in critical jobs effecting the safety and service of 
our system." 

(McLaren Dep. I 51)* 

The TA's policies regarding alcohol, diabetes, 
epilepsy and other physical disabilities, as well as use 
of such drugs as amphetamines (see generally proposed and 
agreed to findings Nos. 44-57, infra, and plaintiffs' 
supporting documentation) demonstrate conclusively that 
the TA has concluded that TA job positions vary widely 
with respect to the potential safety impact on the riding 
public or TA employees of improper performance by 
persons in these positions. 

Warren, the Director of the TA'’s alcoholism 
program, testified that alcoholics might be transferred to, 
for example, platform conductor positions because a | 
platform conductor "is not in a position here to jeopardize 
the safety of our passengers...." (Dep. TR 18-19). As 
examples of other non-critical positions he mentioned: 
maintenance shop positions, railroad clerks, railroad 
porters, caretakers, watchmen, ventilation and drainage 


maintainers, turnstile maintainers (Dep. TR 19). See 


* Lanzetta testified that with regard to medical conditions 
other than drug use the TA applied a "more lax" medical 
standard in screening persons for city-wide titles (Dep. 

TR 94-95). : 
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also Warren Dep. TR 59-60. He stated that none of 

the clerical jobs would be considered critical (Dep. TR 19). 
(See also testimony supporting proposed finding 44-46, 
indicating that epileptics and diabetics are allowed to 
fill these kinds of positions even if their medical 
conditions are severe; if their conditions are under 
control they may hold any TA position.) 

Warren testified that for purposes of the 
alcoholic program about 60 percent of jobs in TA titles 
might be considered critical and 40 percent non-critical 
(Dep. TR 59), and subsequently testified that by critical 
he meant any position which might involve “a possible 
threat to the riding public" or “where his drinking may 
be a dangerous situation to his fellow employees...." 
(Dep. TR 70). 

Moreover, Warren testified that graduates of. 
his program had successfully been employed in "every 
position in the Authority", including that of Towerman 
(Dep. TR 27) and positions dealing with high voltage 
(ibid). ‘He testified that alcoholics in positions 
such as motorman and trainmaster had participated in 
his program on a confidential basis (Dep. TR 27-29). 


See also Warren Dep. TR 5/7. 
Ronan testified that he had had no reasons to 


conclude that the alcoholism program endangered the riding 


public and, indeed, that it had received general conenda- 


tion. (Ronan Dep. TR 12-14) 
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McLaren similarly testified that it was a “very ' 


good operation." (Dep. I TR 23) 


Two members of the Transit Authority Board, defendan 
Lawrence R. Bailey and Justin N. Feldman, testified that TA 
titles varied widely with respect to safety considerations 


and that not all were safety-related. (Bailey Dep. TR 7-8; 


Feldman Dep. TR 17-18) 
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31. Plaintiffs and the TA are agreed on the followings 
finding: 


Persons in TA employ are employed in approximately 
400 different job titles. The following listed 
job titles are entry level titles, that is, a 
person need not have been in a prior TA position 
to qualify for the title. Where indicated by 

an asterisk the title is both entry level and 
promotional. 


Conductor 

*Railroad Clerk 

Railroad Porter 

| Railroad Stock Assistant 

Turnstile Maintainer 

Bus Operator 

*Electronic Equipment Maintainer 
Electronic Equipment Maintainer's Helper 
Light Maintainer 

Light Maintainer's Helper 
*Maintainer's Helper - Group B 
Maintainer's Helper - Group D 

Mechanical Maintainer's Helper - Group B 
Power Distribution Maintainer's Helper 
Railroad Caretaker 

Signal Maintainer's Helper 


Structure Maintainer Trainee - Group A 
Structure Maintainer Trainee ~- Group B 
Structure Maintainer Trainee - Group C 
Structure Maintainer Trainee - Group D 
Structure Maintainer Trainee - Group E 


.*Telephone Maintainer 
Telephone Maintainer's Helper 

*Trackman 

*Ventilation and Drainage Maintainer 
Ventilation and Drainage Maintainer's Helper 
Airbrake Maintainer 
Car Cleaner 
Car Inspector 


Car Maintainer - Group A 

Car Maintainer ~- Group B 

Car Maintainer - Group C 

; Car Maintainer - Group D 
| Car Maintainer - Group E 

| Car Maintainer - Group F 
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Car Maintainer Trainee 

*Mechanical Maintainer Group C 
*Road Car Inspector | 
Maintainer's Helper - Group C | 
*Bus Maintainer - Group A 
*Bus Maintainer - Group B 

Railroad Watchman 

Railroad Stock Assistant 


B. HIRING PROCEDURES 


32. Plaintiffs and the TA are agreed on the 
following finding: 


TA employees are hired on the basis of a 
competitive written examination, medical exam- 
ination and personal interview. Although the 
written examination is officially prepared by 
the Civil Service Commission, the TA contri- 
butes both money and personnel to the Commission 
for such preparation and consults with the 
Commirsion with respect to the examination. 

A prc. ,ective TA employee is not called down 
for a medical examinatiou and interview until 
he has been notified that he has passed the 
written examination. 


Plaintiffs have additionally proposed the foilowing 
finding to which TA defendants have not agreed but to which 
City defendants (who have the responsibility for giving 
examinations) have agreed: | 

Examinations for the TA job titles that have 
the greatest number of employees may be given 


as frequently as once a year. 
(See Shanen Dep. TR 29) 


33. Plaintiffs and the TA are agreed on the following 


finding: 


? 


The individual medical standards for employment 
in TA titles are prepared and promulgated by 
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the Civil Service Commission. The TA is 
customarily consulted in this matter by the 
Commission. 


Plaintiffs have proposed the additional finding as 


to which the TA does not agree (but the City does) : 


The general medical standards for TA employmen 
in TA titles are prepared by the TA and submiti 


to the Civil Service Commission, which official 
promulgates them. 


In support see Appendix D-I to City's Answers to 
Plaintiffs' Interrogatories; Lanzetta Dep. IR 36-37 (testimony 
that he wrote the present medical standards for TA employment, 
which were approved by McLaren and subsequently submitted to 


Civil Service Commission which approved them). 


34 - 37. Plaintiffs and the TA are agreed td finding 


34-37 as indicated below: 
A 
34, Pursuant to the New York Civil Service 
Law, the TA has the right to appoint to TA job : 
ositions one out of every 3 of the top persons 
found eligible on the basis of the written exam 
and the medical examinations, and to refuse to 
employ those persons not so appointed. 


35. "Class Specifications for Titles in the 
Rapid Transit Railroad Service" are documents 
prepared by the City Department of Personnel 
which contain short general tiescriptions of 
the duties and responsibilities of the 
individual TA job titles to which they relate. 
The "Class Specifications” also contain 
"qualification requirements" that indicate 
what position (if any) a person must hold to be 
promoted to a particular TA titie as well as 
"direct lines of promotion" that indicate to 
what positions a person may be promoted from 
a particular TA title. Some of the "Class 
Specifications" are approximately 20 years old. 
The performance of persons in job titles to 

. which specifications relate is observed and 
assessed before any current examinations are 
prepared and given. : : 
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tested Facts | 
Plaintiffs have proposed an additional finding to | 
| 


which the City has agreed: 


Most of the Class Specifications were pre- 
pared on the basis of a desk audit of the 
duties of the job position 


{ 
' 
| 
36. "Notices of Examination for Titles in the | 
Rapid Transit Railroad Service" are documents 
prepared by the City Deparment of Personnel to 
é announce the administration of competitive | 
exaninations for appointment to positions of 
employment with the TA, and they contain, inter | 
alia, descriptions of the duties and resp¢ 1- 
Sibilities of the TA job titles to which they 
relate, as well as the medical qualifications 
for those titles. The "Notices of Examination" 
are updated each time the examinations to which 
they relate are given, and the job descriptions 
contained therin supersede any inconsistent 
description in the "Class Specifications" 
described supra, Ne. 35. 


37. Since 1970, "Field Survey 

Reports" have been prepared in conjunction with 

> all new "Notices of Examination." These 
reports include detailed descriptions of the 
duties of the particular job titles to which 
they relate and are prepared on the basis of: 
(a) the Class Specifications; (b) documents 
submitted by TA Departments; (c) consultation 
with a TA Supervisor by Senior Personnel na 
Examiners; and (d) direct observation of persons 4 
performing actual tasks. The Field Survey 
Reports also contain assessments of the physical 
strenususness of the performance required in | 
particular job titles. The list of duties 

‘ included in the Field Survey Reports is exhaus- 

tive, and a TA employes serving in a particular 

job title may not be required to perform duties 

other than those specified for his title in 

the reports. 


eran see re 


38. Plaintiffs have submitted the following finding 


as to which the TA has not agreed: 


Other than the Field Surveys described in No. 37 . 
supra, no on-site stridies have been conducted 4 
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to ascertain whether the job descriptions of 
TA titles contained in the Class Speci fica- 
tions and Notices of Examination actually 
reflect the skills, knowledge, and abilities 
that are necessary for successful performance 
in these titles. In particular, no studies have 
have been conducted focusing on which titles 
could reasonably be filled by drug-free former 
addicts or persons participating in methadone 
maintenance or other chemotherapeutic drug 
treatment programs. No study focussing on 

the degree of safety sensitivity of TA job 
titles has ever been conducted. 


Daan (In support see Unger Dep. TR 68, 73; Shanen 
Dep. TR 43-44, 63-65.) 


The City has agr-ed only that: 


No study of former addicts including persons 
maintained on methadone has been conducted to 
2 determine their ability to perform the specific 
duties associated with TA titles of employment. 


Ph | Plaintiffs have also submitted the following 
proposed finding: 


In connection with the instant litigation the 

-@ City defendants indicated that they were pre- 

: pared to initiate a study which would for the 

first time have assessed the nature of the — 
various TA positions with a view toward deter- ' 
mining the ability of methadone maintained 
former drug addicts to perform in the different 
positions. Such a study has not in fact been 
commenced. 


(In support see Unger Dep. TR 64-66, 72-73.) 
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C. DISCIPLINARY PROCEDURES 


39. Plaintiffs and the TA are agreed on the 
following finding: 


No TA employee covered by §75 of the New York 
Civil Service Law can be dismissed or suspended 
from his position without a hearing, which may 
take place either within a TA department or 
before an official TA trial board. Both hearing 
bodies may impose sanctions ranging from an 
informal "warning" or "caution" to a formal 
written "reprimand" to suspension. No more than 
a three day suspension may be imposed at a ei 
Departmental Hearing, while longer suspensions 
and dismissals may be imposed at a Trial Board e | 
Hearing. Decisions of TA hearing bodies are 
either accepted, modified or rejected by the 
TA's Executive Officer for Labor Relations and 
Personnel. 


40. Plaintiffs and the TA are agreed on the following 
finding: 
A TA employee may be "warned" or "cautioned" 
by his department without any hearing procedure. 
A TA employee can remain in good standing 
even if he has some "warnings" or "cautions" 
in his record. 
Plaintiffs have proposed the following finding with 
which the TA does not agree: 


Most TA employees eventually accumulate a number 
of "warnings" or "cautions" in their record. 


In support of plaintiffs' propositions see generally 
McLaren Dep. TR 19-22 (warnings and cautions are for minor 
matters; a number of cautions may be accumulated before an 


employee goes to the Trial Board; TA has a system of progressive 


discipline where, based on accumulation of same, further 


disciplinary action may be taken). 
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41. Plaintiffs and the TA have agreed to the 


following finding: 


Decisions resulting from the TA Trial Board 
| may be appealed to an "Impartial Review 
Board" made up of representatives of the TA 
and the Transport Workers Union. The Impar- 
tial Review Board may recommend to the 
Executive Officer for Labor Relations and 
Personnel how he should exercise his power 
to accept, modify or reject those decisions. 


42. Plaintiffs and the TA have agreed to the 
following finding: 


Actions of the Executive Officer for Labor 
Relations and Personnel may be appealed to 
City Civil Service Commission, or, alter- 
nately, to the courts. 


43. Plaintiffs have submitted the following finding: 
Except for persons known to have formerly abused 
drugs, no TA employees are subjected to dis- 
ciplinary proceedings for a status or an illness. 
Disciplinary proceedings are instituted solely 
ieee for unacceptable job performance. 
“}¥ 
The TA has not indicated its position as to sentence 
one of the above and with respect to sentence two has admitted 
the following: 


Disciplinary proceedings are instituted for 
misconduct, imcompetence or a violation of 
TA Rules. 


Lm Plaintiffs have also submitted the following pro- 


posed finding as to which the TA has not indicated its position: 


TA employees suspended for medical reasons not 
related to drug abuse receive full pay during 
the period of suspension while TA employees 
suspended for reasons related to drug abuse cdo 
not receive pay during the period of suspension. 
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D: POLICY WITH RESPECT TO PHYSICAL DISABILITIES AND ALCOHOLISM 


44 - 46. Physical Disabilities 
In support of plaintiffs' propositions 44 - 46 
see generally: 
Lanzetta Dep. TR 73-77; 104-106; 107-110; 
McLaren Dep. TR 119-25; 126-30. 


44. Plaintiffs have proposed the following finding 
with which the TA has not agreed. 


The TA maintains a policy respecting diabetics, 

epileptics, and persons with heart disease which 

is strikingly dissimilar to its drug policy 

The TA has, however, agreed that it does not bur 

employment to persons suffering from physical disabilities such 
aS diabetes, epilepsy or heart disease, that it will consider 
the applicant in light of all the circumstances such as the 
job involved, his performance ability and the degree of 
sensitivity of the job involved, etc., and that it has in fact 
hired persons with such disabilities. (TA's proposed finding 
No. 44 and see No. 45, infra). Plaintiffs submit that juxta- 
position of this policy of individualized consideration with 
the absolute exclusionary policy applied with respect to the 
employment of former drug abusers (see No. 15, supra) dramatically 
demonstrates that the two policies are indeed "strikingly 


. 


dissimilar." 


45. Plaintiffs and the TA are agreed on the following 
finding: 


The TA does’ not maintain a blanket rule barring © 
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performance capabilities and the safety 

sensitivity of the job to which they seek 

appointment. Diabetics, epileptics and 

nexsons with heart disease have been 

knowingly hired by the TA. t 
ls vi 


46. Plaintiffs have proposed the following finding. 


Persons who have been employed by the TA for 
over 2 years and who are discovered for the 
first time to have diabetes, epilepsy or heart 
disease are continued in TA employment. The 
TA makes an individual assessment of their 
actual performance capabilities to determine 
in which TA positions they are capable of 
performing without impairing the safety of the 
riding public or other TA employees. In accord 
with their capabilities, such persons are then 
allowed to retain their current position of 
employment or to transfer to a less sensitive 
position or a liglit duty position. While 
asec.gnment to light duty theoretically depends 
on the availability of light duty positions, 
no person has ever been discharged from TA 
exaployment due to diabetes, epilepsy or heart 
disease due to the unavailability of such 
positions. 


The TA has agreed with the following exception: 
Transfer to a less sensitive or light dvty 
position is only made where a vacancy is 
available. 
Plaintiffs do not agree to the above and have proposed 
the following additional finding: 
There are sufficient vacancies on a regular 
basis to allow for the re-assignment of persons 
suffering from diabetes, epilepsy or heart : 
disease to light duty positions. . 
In support, plaintiffs submit the following: 


Lanzetta specifically testified that TA employees 


who have epilepsy, diabetes or other non-service connected 


disabilities are nevex terminated from employment because 
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there is no position for them if they have been employed .. 
over two years. (Dep. TR 77) McLaren testified that : 
such persons are guaranteed a TA position (Der. I TR 133) 
and that the TA annual turnover rate was about 5 percent 
(ibid). On vacancy and turnover rate see also Shanen 


Dep. TR 44-45. \ 


. 47-56. Alcoholism Policy 
In gener. . support of its proposed findings Nos. 
47-56, plaintiffs submit the foilowing: 


Warren Dep. TR 3-4; 5-9; 19-11; 11-12; 13-15; 
16-19; 21-24; 26- 31; 43-44; 47-62; 75-73 


Ronan Dep. TR 10-11. 
McLaren Dep. II TR 133-37; 138~59; 140; 141-46. 


47. Plaintiffs have proposed the following finding 
with which the TA has not agreed: 
The TA maintains a policy ¢: specting the 
employment of alcoholics, wich is strikingly 
dissimilar to its policy eauent Ak the employ~ 
ment of former «cug abusers. 


The TA has, however, agreed that ‘= does not bar 


rs 


employment to an applicant revealing a past hiscory of 
alcoholism or alcohol abuse, that such persons may be hired 
depending spon the circumstances of the case, — degree 
of rehabilitation; performance ability, job sought, etc, and 
that the TA has hired persons with such histories. See TA's 
proposed finding No. 47 and the agreed upon finding No. 48, 


infra. Plaintiffs submit that juxtaposition of this policy 


216a 
Compilation of the Agreed to and Contested Facts 


of individualized consideration with the absolute exclusionary 
policy applied with respect to the employment of former drug 
abusers (see No. 15, supra) dramatically demonstrates that 


the two policies are indeed "strikingly dissimilar." 


48. Plaintiffs and the TA have agreed to the 
following finding: 


The TA does not maintain a blanket rule barring 
the hiring in any capacity of persons with a 
prior history of alcoholism. Instead, it is 

the policy of the TA to consider the hiring of 
such persons on an individual basis in light 

of factors such as their rehabilitation and the 
safety sensitivity of the job to which they 

seek appointment. ,Persons with prior histories 
of alcoholism have been knowingly hired by the TA. 


49-51. 


49. Plaintiffs and the TA have agreed to the 
following finding: 


Rule 11(a) of the TA Rules and Regulations pro- 
hibits TA employees from drinking alcoholic 
beverages during their tours of duty or at any 
time to an extent making them unfit to report 
for duty or to be on duty. Violation of Rule 
11(a) does not, however, result in automatic 
dismissal from the TA's employ, even if the 
offending employee is an alcoholic. If a. TA 
employee is accused by a supervisor of being in 
violation of Rule 1l1(a), he is subjected to 
disciplinary proceedings, the nature of which 
relates to the safety sensitivity of the job 
position that he holds. 


Plaintiffs have submitted the following findings 50-51: 


50. Persons in job positions that do not 
directly relate to passenger or employee safety 
face proceedings at the Departmental level for 
a first violation of Rule 11(a). The maximum 
penalty that can result after such proceedings 
is a three day suspension from duty. Persons 
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disciplined at the Departmental level for 
violation of Rule ll(a) are customarily allowed 
to remain in their job positions. Approximately rH 
60% of the TA's job positions are considered 

non-safety sensitive for the purposes of 

enforcing Rule 1l(a). 


51. Persons in job positions that relate 

directly to passenger or employee safety face 
proceedings at a Trial Board level for a first 
vy olation of Rule 11(a¥. Persons who have pre- 
viously been disciplined at the Departmental 

level for violating Rule 11(a) may also be 
summoned before the Trial Board for subsequent 
violations. Although the Trial Board may impose 
dismissal from TA employment as a penalty -for 
violating Rule 1l(a) it rarely does so the first 
time Rule 11(a) violators appear before it. 

Even in those instances when the Trial Board 
determines that the severe penalty of dismissal 

is warranted, that penalty is usually held in 
abeyance pending an opportunity for the offending 
employee to participate in the TA Employee 
Counseling Service. Persons in safety sensitive 
positions who have been summoned before the Trial 
Board for violating Rule 11(a) are usually 
required to accept a demotion to a non-safety 
position as a condition of continued TA employment. 


The TA has indicated substantial agreement with 
plaintiffs' proposed 50-51 in its proposed counter-finding 
No. 49. Plaintiffs agree with the TA's proposed counter-finding 
only insofar as set forth below and only with the additions and 


qualifications bracketed below. 


A violation of Rule 11(a) of the TA's rules 
prohibiting employees from drinking alcoholic 
oe beverages during their tour of duty or at 
: any time to an extent making them L1ELt to 
report for or be on duty [may] result in disci- 
leg plinary action against the employee, including 
as [, in some instances] suspension and dismissal. 


If such an employee has less than three years 

of service and holds a [safety sensitive] posi- 
tion in which he is directly engaged in opera- . 
tions, such as Motoiman, Conductor or Bus Operator, 
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he [may] be dismissed. If he holds a position 
[that dees not relate directly to passenger or 
employee safety] a hearing [may] be given him 
either at the departmental level or trial board 
level, depending on all the circumstances of 
the case, and discipline may be imposed in- 
——— lin some instances] suspension and dis- 
missal. 


If the employee violating Rule 1l(a) has more 

than three years of service and holds an operating 
position, he [may] be demoted from that position. 
If he holds a non-[safety sensitive] position, 

he [may] be given a hearing at either the 
departmental level or trial board level, 

depending upon all of the circumstances of his 
case, and is subject to discipline, but less 

than dismissal for a first offender. 


[Persons in job positions that do not directly 
relate to passenger or employee safety face 
proceedings at the Departmental level for a 
first violation of Rule 1l(a). The maximum 
penalty that can result after such proceedings 
is a three day suspension from duty. Persons 
disciplined at the Departmental level for wio- 
lation of Rule 11(a) are customarily allov.a 
to remain in vheir job positions. Approximately 
6G, of the TA's job positions are considered 
non-safety sensitive for the purposes of en- 
forcing Rule 11(a).] 


In addition to discipline [an] employee [found 

in violation o Rule 11(a)} [may] be referred 

by his departm +t to the TA's Employee Counsel- 
ling Serv*ce, aich provides counselling and 
other aid o emplcyees who have drinking pro- 
blems, An employee may also voluntarily seek 
such services. If he has a problem, he is 
invited to participate in the services of the 
program, including regular reporting and faith- 
ful participation in an established AA program 
not conducted by the TA. In a few cases. 
depending on the circumstances the disciplinary 
penalty that is imposed for the violation, 

except demotion in the. case of operating employees, 
may be reserved by the Hearing Officer contingent 
upon the employee's continued cooperation with 
the counselling service. [The disciplinary 
penalty held in reserve may include as severe a 
penalty as dismissal. ] 


Th 2 iat 
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The main areas of disagreement appear to be: 
-- plaintiffs’ claim that approximately 
60% of the TA's jobs are considered non-safety related 
for purposes of enforcing Rule ll(a). (Plaintiffs' 
proposed finding No. 50); 


-- the manner in which Rule 11(a) is enforced 


with respect to non-safety related jobs; 
-- whether the various disciplinary and other 
‘ measures that may be taken under various circumstances 


are mandatory of discretionary. 


With respect to these differences plaintiffs rely 
on the material cited supra p. 55 » in general support 
of propositions Nos. 47-56, as well as the material cited in 
support of Nos. 53-56, infra. 
In addition, plaintiffs rely oa the material cited 
in support of No. 30, supra, and specifically the testimony of = 
McLaren that only about one-third to one-half of on-property - 
(pp. 42-43, supra) gr 
TA jobs were safety-related,/and the testimony of Warrer., 
Director of the TA's Alcoholism Program, to the effect that 


f only about 60% of those jobs were considered safety-related 


for purposes of the alcoholism program. (p. 45, supza) 


52. Plaintiffs and the TA are agreed tc the 


' following findings: 


‘the Employee Counselling Service is an organ- 
jzation that has existea for over 18 years with- 
in the TA to provide assistance for problem 

, drinkers employed by the TA. -All persons found 
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in violation of Rule ll(a) are referred to the 
Counseling Service. If the Service determines 
that persons referred to it have alcoholism 
problems, they are invited to participate in 
the Service's program. That program requires 
consistent attendance at a specified number of 
Alcoholics Ananymous meetings, as well as 
regular reporting to the Counseling Service. 
The success rate of the TA Employee Counseling 
Service Program is only approximately 60%, 
since some participants have relapses into 
drinking and some employees referred to the 
program drop out or refuse to participate. 
Nevertheless, persons who do not succeed in the 
TA Employee Counseling Program are allowed to 
continue in the employ of the TA as long as 
their on-the-job performance remains adequate. 
The TA makes no inquiry into'its employees’ use 
of alcohol off the job as long as such use 
does not impair their functional capabilities 
during their tour of duty with the TA.* 


Employees not remaining in the program are not 
for that reason subject to any discipline. 


53. Plaintiffs and the TA are agreed on the following 


TA employees who have not been found to have 
been po violation of Rule fi ut. who have 
problems with alcoholism, may enroll in the 
Employee Counseling Service on a confidential 
basis. Such enrollment is not reported to the 


employees’ supervisors, and they are not re- 
quired to accept a demotion in position, even 


if their current position is safety sensitive. 
Persons have enrolled in the Counseling Service 
on a confidential basis while serving in such 
highly sensitive positions as motormen, tower- 
men, dispatchers, and trainmasters. 


Thus Warren testified that alcoholics in positions 


such as motorman and trainmaster had participated in his 


* Thus McLaren testified specifically that the TA made no 
attempt to screen its workforce to determine whether persons 
had drinking problems but, ~ather, looked solely to job per- 
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program on a confidential basis (Dep. TR 27-29). See also 


Warren Dep. TR 57. 


54. Plaintiffs and the TA are agreed on the 
following finding: 

About 20% of the persons participating in its 

alcoholism program are doing so on a volun- 

tary and confidential basis. 

We are not agreed as to the total number of persons 
actively participating in the program. 
Plaintiffs submitted the following proposed finding: 

Approximately 6.5% of the TA's work force 

is actively participating in the alcoholism 

program of the Employee Counseling Service. 

The TA has submitted the following proposed counter- 
finding with which plaintiffs do not agree: 

The counselling service has a record of the 

names of about 2,300 employees of which about 

265 are presently actively participating in -the 

program, including regular reporting and AA 

membership. 
Plaintiffs submit the following in support of 
their position. 

Warren, Director of the Alcoholism Program, 
testified that 23-2400 TA employees were actively partici- 
pating in his program (Dep. TR 61). . 

During questioning at the TA disciplinary hearing 
respecting plaintiff Beazer, defendant McLaren, TA Executive 


Officer for Labor Relations and Personnel, made absolutely 


clear that approximately three thousand TA employees were then 
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under active treatment in the TA alcoholism program: 


Q. What percentage of employees are involved 
in the alcohol program? 

A. [McLaren] I think around three thousand, 
now, under the Counseling Service. 

Q. Three thousand out of what? 

A. [McLaren] Well, forty-two, forty-three, 
forty-four thousand. 

Q. You mean the total? 

A. [McLaren] Yes, that covers all people. 

6. Does that represent only the people being 


treated at the present time? 


A. [McLaren] Yes, under active treatment. 
When we say "treatment", they are working with the 
Counseling Service. (emphasis added) 


(TA Disciplinary Hearing of 
Plaintiff Beazer TR [PX 13] 117-18) 


55. Plaintiffs submitted the following proposed 
finding: 


‘A TA employee »10 has been demoted due to an 
alcoholism provlem and violation of Rule 11(a) a 
is generally eligible for restoration to a Is 
safety sensitive position after three years 

of successful participation in the Counseling 

Service Program. In exceptional cases the three 

year requirement may be waived. Over the years 
substantial numbers of persons from the Counsel- 

ing Service Program have been restored to safety 
sensitive positions. Many of these persons 

have been eligible for and received subsequent 
promotions. 


The TA has not agreed with this in its entirety but 


has agreed to the following which is included within plaintiffs' 


proposed finding: 


An employee demoted for a violation of Rule 
1l1(a) may be restored to an operating position ) 
after three years of full cooperation with the 
counseling service. 
In support of their entire proposed finding plaintiffs 
submit the material cited supra in general support 
of Nos. 47-56. In addition, we submit Warren's testimony to 
the effect that graduates of his program had successfully been 
employed in "every position in the Authority", including that 


of Towerman (Dep. TR 27) and positions dealing with high voltage 


(ibid). 


56. Plaintiffs have submitted the following 
proposed finding with which the TA has not agreed: 
An active alcoholic may suffer from symptoms : 
such as amnesia blackouts, loss of control . 
after drinking, and erratic unpredictable 
behavior. The only known treatment for 
alcoholism is total abstention from the use 
of alcohol. Even minimal use of alcohol by a 
former active alcoholic may result in the 
almost instant resumption of the disabling 
physical manifestations of alcoholism. 
In support plaintiffs submit that ine seminars given 
for high-ranking TA officials by alcoholism experts at the TA's 
invitation provided the TA with documentation of the disfunctional 
symptoms of alcoholism, and the need for an alcoholic in treatment t 
totally abstain from the use of alcohol. See reports of TA seminars . 
on alcoholism, June 21, 1972 and November 2, 1972, (PX 14). 


The psvchomotor disfunction of alcoholics is well known and 


wicely documented. See e.g., the report on Alcohol and Highway 


rn 
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Safety contained in the Second Special Report to the United 


States Congress on Alcohol and Health, prepared by the 


‘United States Department of Health, Education and Welfare. 


PX 15). 

Warren testified specificaily to the severe problems 
of recidivism rega:. uing alcoholics: 

Q. No sure guarantee? 


A. I am a alcoholic myself. And there is no 
sure guarantee for me and I haven't had a drink in 17 
years and I can go outside now and pick up a drink. 


What happens to an alcoholic who hasn't a 
had one in a long time, does he go back into the 
alcoholic syndrome? 


A. It does. it is the same as if I had 
continued to drink for 1/ years. It would be the worst ® 
type of drinking. I will not return to any kind of 
social drinking. 
(Warren Dep. TR 31) 


He testified that alcoholism was: 


"a physical disease ccupled with a mental 
obsession. %t is physical ard mental and 
Spiritual. We deter vrate in three 
differen: areas." 

(Dep. TR 51) 


See generally Warren Dep. TR 51-53. He further 
testified: 
Q. Is there any such thing as a cured alcoholic? 
A. ~ heve never heard of it. I haven't had 
“at experience, but I heard recentiy there is a 


preietan in Englaad who has cured two people and I have 
serious doubts ebout that. 


(Warren Dep. TR 53) 


2258 
Compilation of the Agreed to and 


Contested Facts 

See also Warren Dep. TR 53-54; Dep. TR 77 ("...in 
alcoholism, there is no cure.") 

McLaren cited experts relied on by the TA as believing 
that alcoholism is a matter of chemical disorder or imbalance 
resulting in alcoholics' inability to control their behavior 
and requiring that they abstain totally from alcohol in the 
future. (McLaren Dep. II TR 145) 

There was additional testimony as to e.g., black~ 
outs and permanent physical damage associated with alcoholism: 

Warren Dep. TR 36-37; 

McLaren Dep. II TR 141-42; 144. 


McLaren also testified that there was a need to know 


a lot more about alcohol rehabilitation. McLaren Dep. I TR: 94. 


57. Plaintiffs and the TA are agreed on the following 
finding: 


Some employees who may be taking amphetamines 
under the supervision of and prescribed by a 
physician may continue to do so with the 
written permission of the medical director 
depending upon all the circumstances. 


Plaintiffs have submitted the following proposed 
findings as to which the TA has not agreed or has not indicated 
its position: 

Persons who are taking amphetamines under the 
supervision of and prescribed by a physician 
are allowed to stay in their TA job unless the 


job directly involves actual operation of 
trains or buses. 


Persons who are taking amphetamines under the 
supervision of and prescribed by a physician 


226a 
Compilation of the Agreed to and Contested Facts 


who are in positions for which the TA considers 
them medically unfit are not automatically dis- 
missed from employment but are transferred to 
other positions. 


In support, see generally Lanzetta Dep. TR 49-51. 


V. NATURE OF METHADONE TREATMENT 
58 - 66 


There is no agreement between plaintiffs and the TA 
as to Nos. 58-66. Plaintiffs' proposed findings, set forth 
.. below, will have to be proven in large part at trial. 
In support of proposed findings 61-66, infra, 
plaintiffs submit herewith: 
New York State Drug Abuse Coatrol Commission, 
Requirements for Operating a Methadone Program, 
14 NYCRR §2021.1 et seq. (1974), PX 16; 21 C.R.F. 
§130.44, PX 17. 


58. Methadone maintenance is a treatment modality 
administered to persons formerly addicted to the 
use of heroin. The ingestion of methadone pursuant 
to participation in a methadone maintenance pro- 
gram eliminates the former heroin addict's psycho-~ 
logical and physiclogical craving for heroin, 

and establishes a "blockade" shielding him from 

the mental and physical effects of heroin. 
Methadone maintenance programs combine the admin- 
istration of methadone with intensive counseling 

to achieve rehabilitation of former heroin addicts. 
Methadone maintenance is designed to be a long- 
term, and in some cases life-long, mode of treatment. 
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59. Methadone has oeen used for the maintenance 
treatment of former heroin addicts for approxi- 

mately a decade. The efficacy of methadone main- 

tenance is widely recognized, and it has been , 
adopted and is practiced throughout the United 

States. 


60. After achieving favorable results with 
experimental programs, New York State became 
committed to methadone maintenance on a large 
scale approximately five years ago, and methadone 
maintenance is now the dominant form of treatment 
administered to former heroin addicts in New York 
State. In the New York City area alone, approx- 
imately 37,000 persons are participating in duly 
licensed and authorized methadone maintenance 
programs. 


61. Under both federal and state law, the 
operations of methadone maintenance programs are 
strictly regulated, and participation in such 
programs is carefully monitored. For example, 
all methadone maintenance programs must have the 
following authcrvizations to operate: 


(a) A license issued by the New York State 
Department of Health, Bureau of Controlled 
Substances Licensing; 


(b) Establishment by the Public Health 
Council or approval of the Commissioner of 
Health of the State of New York under Article 
28 of the New York Public Health Law, where 
appropriate; 


(c) Approval by the New York State Drug 
Abuse Control Commission (DACC) ; 


(4) Approval by the Food and Drug Adminis- 
tration of the United States Department of 
Health, Education and Weifare (FDA). 


62. Approval of a methadone maintenance program 
by the FDA and DACC is contingent upon compliance 
with stringent and detailed regulations. Con- 
tinucd compliance with the FDA and DACC regula- 
tions is monitored through the submission by 
methadone maintenance programs of regular 
written reports. Compliance is also monitored 
through regular on-site inspection of methadone 
maintenance programs by the FDA and DACC. Tf a 
methadone maintenance program docs not comply 


“ 
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with either FDA or DACC regulatiens, its approval 
will be withdrawn by both the FDA and DACC and it 
will be ordered closed by the FDA. Withdrawal of 
approval of a methadone maintenance program by 
the FDA or DACC may result in the criminal pro- 
secution of the program's operator. 


63. Pursuant to FDA and DACC regulations, during 
a person's first three months of participation 

in a methadone maintenance program, he or she 

must ingest methadone daily at the program's 
facility under the observation of program officials, 
at least six days per week. After demonstrating 
satisfactory adherence to the methadone maintenance 
program's requirements for at least 3 months, and 
showing substantial progress in rehabilitation 

by participating actively in the methadone main- 
tenance program's activities and/or by partici- 
pating in educational, vocational and homemaking 
activities, thcse prosram participants whose 
employment, education, r homemaking respm sibili- 
ties would be hindered by daily. attendance may, 
pursuant co FDA and DACC regulations, be permitted 
to reduce to three times weekly the number of 
times that they must visit the program's facility 
and ingest methadone under observation. With 
continued adherence to the requirements of the 
methadone maintenance program in which they are 
enrolled and progressive rehabilitation for at 
least two years after entrance into methadone 
maintenance treatment, program participants may 

be allowed to reduce to two times weekly the © 
number of times they must visit the program's 
facility and ingest methadone under observation. 
Under FDA regulations, no persons participating 

jn a methadone maintenance program may visit that 
program less than two times per week except when 
exceptional circumstances, such as acute illnesses 
oc family crises, arise, in which case the excep- 
tion must be reviewed monthly, and DACC must: de 
notified that it has been granted. 


64. Pursuant te FDA and DACC regulations, 
urinalyses are performed randomly at least weekiy 
on each methedone maintenance program participant 
iu order to detect the abuse, if any, of heroin, 
barbiturates, amphetamines or other drugs. Parti- 
cipants are also monitored for drug abuse by the 
a yar counselors, nurses and other personnel 
proficient in detecting the symptoms of drug 


abuse. Data gathered in a systematic and compre- 
hensive manner from methadone maintenance programs 


ON, 
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in the New York City area indicated that over 80% 
of the programs’ participants do not abuse drugs 
at all after the commencement of their partici- 
pation in such programs. 


65. In addition to dispensing methadone to 
participants, methadone maintenance programs also 
provide, pursuant to FDA and PACC regulations, a 
comprehensive range of medical and rehabilitative 
services to program participants. A complete 
phvsical examination and psychological evaluation 
is administered to every person se2king ainission 
to a methadone maintenance program. A methadone 
maintenance program counselor, ‘social worker, or 
licensed professional medical staff member also 
interviews every persons seeking admission to a 
methadone maintenance program and takes.a compete 
psycho-social history. Mandatory rehabilitative 
services provided for methadone maintenance program 
participants include both individual and group 
psychological and rehabilitation counseling, as 
well as vocational counseling. In addition, when 
the methadone maintenance program clinic acmin- 
istrator-supervisor or a case supervisor determines 
that a program participant requires more sophisti- 
cated services than are available at the program, 
the participant is referred to other individuals 
or agencies, with whom formal agreements have 

been made for the provision of such services as 
surgery, psychiatry, family planning, child | 
placement, marriage counseling, fawily therapy - 
psychological consultation and legal assistance. 


66. Pursuant to FDA and DACC reguletions every 
methadone maintenance prograw administrator- 
supervisor schedules weekly interdisciplinary 
staff conferences during which the responses of 
individual program participants ‘to the program 
are discussed, recommendations ty stuxf members 
are considered, and appropriate changes in the 
services rendered to program participants are 
determined. The progress cf each participant 
is reviewed at least once each month at such a 
staff meeting. 
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VI. EMPLOYABILITY OF THE CLASS 
Cy ' 67 - 68 


l There is no agreement between plaintiffs and the TA 
as to Nos. 67-68. Plaintiffs' proposed findings, set forth 


below, will have to be proven at trial. 


67. Scientifically designed and administered 
studies have uniformly found that ingestion of 
methadone pursuant to participation in a duly 
licensed and authorized methadone maintenance 
\ program has no adverse effect on a person's 
performance effectiveness, including both 
intellectual functioning and psychomotor function 
as measured by rotary pursuit skill, reaction time 
3 and driving ability tests. The intellectual and 
psychomotor functioning of methadone maintenance 
. program participants is at least equivalent to 
the intellectual and psychomotor functioning 
of the general population. 


68. Drug-free former addicts and successful 
participants in duly licensed and authorized 
methadone maintenance programs are fully employ- 
able and, in fact, are indistinguishable from. 
other workers with similar capacities. This has 
been demonstrated by surveys and controlled experi- 
ments, but more importantly, by the actual 
experience of both public and private employers 
who .ave hired such persons. The suitability of 

, o ex-addicts for TA cmployment is further demon- 

: strated by the fact that hundreds of ex-addicts 

ree: currently work for or have ir the past worked 
successfully and undetected for the TA ina wide 
variety of job titles. 


In partial support of this para. 68 vlaintiffs submit 
herewith the Report of the New York State Temporary Comnission 
to Evaluate the Drug Laws, whick conducted extensive hearings 


. with respect to the employability of former addicts as well as 


the actual experience of mony employers in the New York area, 
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and concluded generally that rehabilitated addicts were fully 
employable and specifically that the TA's drug policy was 
irrationally discriminatory. New York State Legislative 


Document No. 10 (1973) PX 18. See also PX 19. Py 


VII. RACIAL IMPACT 


There is no agreement between plaintiffs and the TA 
as to Nos. 69-71. Plaintiffs' proposed findings are set forth 


below: 


_ 69. The population of former drug abusers in 
the New York Standard Metropolitan Statistical 
Area contains a substantially and significantly 
greater proportion of Blacks and Hispanics 
than the civilian workforce at large for the New 
York Standard Metropolitan Statistical Area. 
Hence, the probability ef a Black or a Hispanic ¢ 
person being denied employment by the TA on the 
basis of its policy respecting the employment 
of former drug abusers is substantially and 
significantly higher than the same probability 
for his white counterpart. 


70, The popuiation of former drug abusers who 
have been dismissed by the TA on the basis of 
its policy respecting the a nt of former 
drug abusers have been overw elmingly Black and 
Hispanic, and disproportionately Black and 
Hispanic as compared with the racial and ethnic 
composition of the general TA workforce. The 
population of former drug abusers now woriing 
for the TA who will be dismissed upon discovery 
by the TA on the basis of its policy respectin 
the employment of former drug abusers is over whel- 
mingly Black and Hispanic, and disproportion- 
ately Black and Hispanic as compared with the 
racial and ethnic composition of the general TA 
workforce. Hence, the probability of a Black 
or Hispanic TA employee being dismissed Erom 
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TA employment on the basis of the TA‘s policy 
with respect to the employment of former drug 
abusers is substantially and significantly 
higher than his white counterpart. 


71. ‘The TA's policy with respect to the employ- 
ment of former drug abusers has a significant and 
substantiel discrimination impact upon Black 

and Hispanic persons otherwise eligible to 
commezce employment with the TA or to continue 

in its employ. 


In support of the above proposed findings Nos. 69-71, 
plaintiffs have submitted the following findings 71(a)-(c), as 
to which the TA has not indicated its position. 


71 (a). The racial breakdown of TA en=sloyees 
referred to Dr. Trigg pursuant to the arrange- 
ment described in paragraph 27, supra, is as 
follows: 


Black 124.2h 
Hispanic 93k 
White 18.5% 


(In support, plaintiffs submit herewith PX 20) 


7i(b) Statistics available from the United States 
Department of Commerce, Bureau of the Census in- 
dicate that the civilian workforce* for the New 
York Standard Metropolitan Statistical Area** is 


* "Civilian workforce” is defined by the Bureau of the Census 
to include all non-military pe-sons who are eitier employed, 
or looking for and available to accept employment. 


** "Standard Metropolitan Statistical Area" (SMSA) is a designa- 
tion utilized by the Bureau of the Census. Counties contiguous 
to a county or counties containing a city of 50,000 persons or 
more are included in a SMSA if, according to criteria establish- 
ed by the Bureau of the Census, they are socially and econom- 
ically integrated with the central city. The New York SMSA in- 
cludes New York City and Westchester, Rockland, Nassau and 
Suffolk Counties. It comprises the area from which the TA and 
MaSSTOA can reasonably be expected to draw their 49,000-51,000 
employees. 
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approximately 15.0% Black and 5.1% Hispanic.* 

The racial composition of this population can be 
assumed to approximate the racial composition of 
the population eligible for employment with the 
TA and MaBSTOA save for their policy of excluding 
all present and past methadone maintenance progam 
participants. 


71(c) The methadone maintenance population, 
essentially a sub-group of the civilian workforce, 
is approximately 38.5% Black and 22.5% Hispanic.** 
It has been reliably estimated that active heroin 
addicts are 60-70% Black or Hispanic.*** 


In further support of proposed findings 69-71, plain- 
tiffs submit Dr. Lanzetta's testimony that approximately 75-80% 
of the persons dismissed from TA employment because of drug use 
were Black or Hispanic (Lanzetta Dep. TR 79-80), and that, while 
he was uncertain as to the racial percentages of applicants 
denied TA employment because of drug use he was certain that the 


majority were Black or Hispanic (Dep. TR 84). 


* See 1970 Census of Population, Vol. 1 - Characteristics 
of the Population, Part 34 - New York, Section 2 Tables 
164 and 165. 


**k Records regarding the ethnic composition of the methadone 
maintenance population are maintained by the Rockefeller Univer- 
sity Methadone Information Center. Under contract to the 

New York State Drug Addiction Control Commission, the center 
is responsible for gathering extensive information concerning 
methadone maintenance in the New York City metropclitan area. 

In a letter dated August 27 , 1974, addressed to counsel 

for plaintiffs a responsible official of the Center confirmed 
the racial/ethnic composition of the methadone maintenance 
population. See PX 21. 


wke See Desiing Sieh Drug Abuse, A Report to the Ford Foundation 
4 (Praeger 19772). 
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These statistics together with the statistics cited 
supra, paras. 71(a)-(c), constitute the best statistics currently 
available to plaintiffs on the actual impact of the TA's drug 
policy on plaintiffs' class because of defendant TA's refusal 
to respond to plaintiffs' requests on discovery for either: 

(1) - The exact racial statistics on TA 
applicants and employees denied or dismissed from employ- 
ment for drug-related reasons; or 

(2) The records of TA applicants and employees 
denied or dismissed from em>tovment for drug-reiated 
reasons. These records woul t.ave permitted plaintiffs 
to compile the exact racial statistics. However the 
TA refused to produce those records (even with names 
and other identifying information deleted) and, on 

- plaintiffs' motion for sanctions and to compel discovery, 
Pea the Court ruled that the TA was not required to produce 


the records (Nov. 16, 1973 hearing, TR 30-32). 


VIII. THE FEDERAL INTEREST 
72 - 73 


There is no agreement between plaintiffs and the TA 


as to Nos. 72-73. Plaintiffs‘ proposed findings, set forth “ 


below, will have to be proven at trial. 


i 
? 
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72. Federal policy for control of drug abuse 

includes the development of a comprehensive 

and coordinated long-term strategy for the re- 

habilitation of victims of drug abuse. Em- 

ployment is generally recognized to be crucial 

to the sustained rehabilitation of former 

drug abuser 

In partial support of No. 72, plaintiffs submit 

Warren's testimony that employment is an important aspect of 
alcoholic rehabilitation as far as the TA alcoholic program 
is concerned. (Dep. TR 30) He also testified that he had been 
an active alcoholic earlier in his employ at the TA and that 


continued employment with the TA was the primary motivation to 


deal with his alcohol problem (Dep. TR 44). 
73. The TA's policy with respect to the 
employment of former drug abusers discourages 
persons from participating in drug rehabili- 


tation programs and penalizes persons who do 
so participate. 


IX. NAMED PLAINTIFFS 


While the TA has indicated a good deal of agreement 
with plaintiffs' proposed findings No. 74-110 & 116, plaintiffs 
also proposed a large amount of material not agreed to by the TA. 
Accordingly, plaintiffs agree with each of the TA's proposed 
counter-findings only insofar as set forth below and only with 
the additions and qualifications bracketed below: 

74-87. The plaintiff Carl A. Beazer, 2 Black 
born January 17, 1935, was first employed by 
the TA as a Car Cleaner on May 11, 1960 and 
on March 1, 1961 was appointed provisionally a 


Conductor, which appointment was made permanent 
or October 1, 1962. [The appointment as 
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Conductor was a promotion based on an assessment 
of his record, together with his performance on 
written and practical exams designed to test a 
candidate's ability to perform the duties of the 
position being tested for.] On May 15, 1966, he 
was [similarly] promoted to the position of 
Towerman. On or about August 30, 1971 the 
United States Veterans Administration [in response 
to a routine request for hospital records and 
in violation of federal law] reported to the TA 
that Beazer was a participant in a methadone 
maintenance treatment program conducted by the VA. 
He was suspended from duty on September 1, 197] 
and on October 4, 1971 was served with disciplinary 
charges pursuant to §75 of the Civil Service Law 
of the State of New York. It was specified that 
he had violated TA Rule 11(b) which prohibits 
the use or possession of certain drugs by employees, 
including narcotic drugs, without the written 
permission of the Medical Director. A hearing 
of the charges was held in November, 1971 and on 
November 26, 1971 the Hearing Referee recommended 
that the charges be sustained and that Beazer 
be dismissed from service effective that day. 
At the hearing, beazer admitted his participation 
in a methadone maintenance treatment program and 
@?so his use of heroin while employed by the TA 
us a Towerman, but urged that his employment 
record warranted a penalty less than dismissal. 
In recommending dismissal the Hearing Referee 
noted that Beazer's disciplinary record included 
8 Cautions and 3 Warnings for violations, 5 of 
which were functional. As of June 20, 1971, 
Beazer had a sick leave balance of O days out of 
a possible 144 accumulated at the rate of 12 
days per year for each year of service. [The 
Hearing Referee did not rely on Beazer's dis- 
ciplinary record. Beazer's work performance during 
the entire period he was employed by the TA was 
entirely competent as noted by the Impartial 
Review Board. PX 5. Beazer's dismissal was pre- 
dicated solely on the TA's policy with respect 
to the employment of former drug abusers. See 
Decision of Hearing Referee Daniel Gutman, dated 
November 26, 1971. A TA employee can remain in 
good standing even if he has some “warnings” or 
cautions" in his record, and, in fact, most TA 
employees eventually accumulate a number of 
"warnings" or "cautions" in their record.] 


Beazer appealed the recommendation of dismissal 
s Impartial Disciplinary Review Board, 


to the TA 


Compilation of the Agreed to and Vontestea racss 


composed of 3 members, one a representaci'e of the 

TA, one a representative of the Transport Workers 

Union and the third member and aiso chairman, a 
Samuel R. Pierce, Esq., former Justice of the 

General Sessions Court of the County of New York. 

The board in its "Opinion and Recommendation" 

noted that "[f]rom all the evidence presented, it i 
would appear that Mr. Beazer handled his job con- 
petently while participating in the methadone 

program." . 


Based solely on the TA's rules and past practice 

[by which it felt bound], the board recommended 

his dismissal [but] also [strongly] recommended 
that the Union ard the TA reconsider the rules Z 
relating to drug usage and recommende! that 

Beazer be re-erployed "if it is found that an 

employee using methadone cen work in some capacity 

for the TA." [The Board especialiy urged the TA 
examine the merits of methadone treatment.] On * 
August 15, 1972, the TA acting by the defendant ye 
W. B. McLaren, Executive Officer, Labor Relations : 
and Personnel, adopted the recommendation of the 

Hearing Referee which had been approved by the 

Review Board and dismissed Beazer from its employ 

effective November 26, 1971, [The opinion of the 

Impartial Disciplinary Review Board has been 

marked as PX 5.] 


The Hearing Referee in his opinion stated that 

there was "credible evidence" that Beazer was. a 
"adhering'to the requirements of the methadone 4 
maintenance treatient program in which he was 
participating, [and noted that he was described 

as an "excellent patient"]. The Heaxing Referee 
also said that, in his opinion, that while “employ- 
ment in gainful occupation is important to the 
Methadone patient...[e]mp!cj;ment should be sought 
out and provided, but nut in the service of a 
public agency which has the responsibility of 
running a railroad with operations of the size 

and magnitude of the Transit Authority." 


Beazer was a heroin addict for 15 years prior 

to his entry inte the VA methadone program and 

had been detoxified [in short term programs] 

5 times; twice at Beth Israe] Hospital, once 

at Interfaith Hospital, and twice at Harlem : 
Hospital, and on ech occasion returned to the \ 
use of narcotic drugs within a short period of —— 
time. [Beazer had never becn maintained on 
methadone or enrolled in a methadone maintenance 
treatment program pricr to his entry into the 


T s - an anc 
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Veterans Administration Methadone Maintenance 
Treatment Program, where as noted by the Hearing .- 
Examiner, he was an excellent patient. For more 
than 3 years Beazer has been completely free 
from illicit drug use.] Beazer's successful 
| record of participation in the Veterans Adminis- 
| tration Methadone Maintenance Treatment Program 
is illustrated by VA Hospital records, including 
| his urinalysis records and a "Patient Report 
Sa aa prepared by his Rehabilitation Counselor. 
PX 22. 


[After his dismissal from the TA, plaintiff dl 

Beazer continued his excellent record of parti- 

cipation in the Veterans Administration program, 

and in November, 1973, he ceased methadone main- 

tenance after a gradual process of detoxification. 
| Since his detoxification, plaintiff Beazer has 
voluntarily continued to attend the Veterans 
Administration program for periodic counseling. 
During this attendance he has voluntarily given 
urine specimens whith have been analyzed for 
evidence of drug abuse and have invariably shown 
the complete absence of such abuse. 


os Following Beazer's suspension by the TA, he was 
employed by the Veterans Administration until 
November of 1972 in their drug detoxification 
program as a rehabilitation technician counselor, 
providing individual counseling to persons en~ 
rolled in that program and grcup counseling to. the 
ee families of such persons. Plaintiff Beazer 
voluntarily left his position at the Veterans 
Administration with a record of having consis- 
tently performed the duties of his position in an 
entirely competent fashion. 


oO In November, 1972, plairtiff Beazer was employed 
by the Addiction Research and Treatment Corporation 
as an Intake Supervisor. The Addiction Research 
and Treatment Corporation conducts various treat- 
ment and research programs related to drug abuse. 
In fulfillment of his duties to the Addiction 
Research and Treatment Corporation, plaintiff 
Beazer was responsible for keeping records and 
performing other functions relating to the ad- 
mission of parsons to the Corporation's drug 

. treatment programs. 


in: July, 1973, plaintiff Beazer voluntarily left 
‘ the employ of the Addiction Research and Treat- 
ment Corporation where his job performance was 
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at all times entirely competent and commenced 

employment with the Wildcat Service Corporation 

where he continues to be employed at the present 

time. Plaintiff Beazer's original position at 

the Wildcat Service Corporation was one of super- 

visor, from which he was promoted to Deputy 

Division Chief, and then to Acting Division : o, 
Chief. As Acting Division Chief, Beazer is ; 
responsible for assisting in the supervision of 

approximately 130 workers performing maintenance 

work under contract to various agencies of the 

City of New York, including the Police and Fire 

Departments. 


Notwithstanding his excellent employment record 
subsequent to his dismissal by the TA, plaintiff 
Beazer has earned considerably less in the past 
two years than he would have had he been retained 
in the TA's employ.] 


88-92. The plaintiff Francisco Diaz, an Hispanic 
was born November 20, 1934. On December 3, 1968, 
he was admitted to a methadone maintenance treat- 
ment program conducted by the Beth Israel Medical 
Center, with a history of using heroin for 18 
years. On February 28, 1970 he took a written 
examination conducted by the City Civil Service 
Commission for the position of Maintainer's 
Helper - Group D with the TA. He passed the 
examination and was called for preappointment, 
processing on June 5, 1970. He informed the 
Medical Department that he was a participant in 
a methadone maintenance treatment program. 


A letter dated June 5, 1970, was sent to the City | 
Department of Personnel by Dr. Harold L. Trigg, 
a psychiatrist and Associate Director of the 
Bernstein Institute (who in 1972 became a drug 
abuse consultant to the TA), stating that Diaz 
was an "excellent patient and [was] totally 
free of illicit drug use." (PX 23) He re- 
commended his employment as a Maintainer's 
Helper. Diaz was passed over for appointment 
as a Maintainer's He per [solely as a result of 
the TA's volicy with respect to the employment 
of former axug abusers. 


Diaz's TA medical record is stamped "med. rej." 
and "rejected by Doctor." His TA Medical Depart- 
ment form bears the following notation under 
"diagnoses" “attends methadone clinic." PX 19.] 
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Subsequently, Diaz appealed to the Commission which 
[dismissed] the appeal on September 22, 1970, 


Prior to his entry into the Beth Israel Methadone 
Maintenance Program in February 1968, Diaz had 
been detoxified of drugs [in short term programs] 
4 times in the period hetween 1952 and 1968. cy 
Three of such detoxifications took place at - 
Riverside Hospital and one at the Federal Drug cs 
Facility then at Lexington, Kentucky. On each of * 
the 4 occasions after being detoxified he returned 
to using drugs. [Diaz had never been maintained 
on methadone or enroiléd in a methadone mainten- 
ance treatment prog?;am prior to his entry into 
; the Beth Israel methadone maintenance treatment 

program, where he was «nd is aa excellent patient. 

For approximately 5 years Diaz has been free 

from illicit drug use. ] 


[Plaintiff Diaz was employed zs a sheet metal 
mechanic from 1962 to 1973. -He is currently 
employed as a helper in a commercial bakery. 

In both of these positions Diaz has consistently 
performed competently and satisfactorily. Never- 
theless, Diaz has earned considerably less in the 
last four years than he would have had he been 
hired by the TA.] 


: 93-100. The plaintiff Malcolm Frasier is Black 
a? and was born on March 23, 1944. In February 1971, 

he sought employment as a Bus Operator with 

bal MaBSTOA after having taken and successfully passed 
a written examination therefor. During pre- 
appointment processing MaBSTOA learned not from 
Frasier but from the Motor Vehicle Bureau that 
his motor vehicle operator's license had been 
suspended on January 14, 1971 for failing to 
answer a traffic summons. Frasier was not 
appointed. [Frasier had not received notice 
from the Motor Vehicle Bureau at the time of 
his pre-appointment processing that his licenses 
had been suspended. This incident was not the 
basis for his subsequent disqualifications by 
the TA which are the subject of this lawsuit.] 


: In October 1972, Frasier entered a methadone 

maintenance program sponsored by the Mary Scranton 
Foundation. He left the program detoxified on 
March 19, 1973. Prior thereto he had passed a 
second written examination for the position of 
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Bus Operator with MaBSTOA and reported on March 
9, 1973 for pre-appointment processing. Upon 
disclosing that he was a participant in a methadone 
maintenance program he was told by MaBSTOA per- 
sonnel, including Personnel Administrator, Thomas 
Grainger, that he would not be appointed a bus 
driver. [On March 14, 1973, Grainger approved a 
MaBSTOA "Status Report" stating that Frasier was 
"rejected by Authority based on Medical findings 
Applicant is presently engaged in Methadone 
Program. Company Policy not to hire applicants 
engaged in Methadone Program. PX 25.] Frasier 
was sent a letter dated March 14, 1973 by Mr. 
Grainger informing him he would not be employed 
because "[his] background [did] not meet the 

, standards established for this position." Sub- 
sequently, an attorney representing him was also 
informed in writing that his appointmen< as a 
bus driver was not made "because of medical 
background based on information he divulged to 
[the] Medical Director." 


In March, 1973, Frasier was notified by MaBSTOA 
that his name was on an eligible list for the 
% position of Bus Cleaner. {On March 29, 1974, 
Dr. G. Salazar, Clinical Director of Frasier's ' 
methadone maintenance treatment program wrote 
a letter to the TA attesting to Frasier's 
excellent reocrd in the program. PX 26.] 
Frasier reported for pre-appcintment processing 
4] on April 2, 1973 and was told that he would not 
. be appointed because of his drug history. [At 
the time of this processing Frasier had been . 
completely detoxified from methadone after a two 
month long process of detoxification. Px 26, 27) 
Later he was informed in writing that "This ] 
background [did] not meet the standards establisned 
for this position." 


[During the 4 year period] prior to his entry 

into the methadone maintenance program Frasier 
had used narcotics. In early 1972 he participated 
in a detoxification program at Joint Diseases 
Hospital and in June 1972 [he participated in a 
detoxification program] at Metropolitan Hospital. 
[Both of these programs were short-term detoxi- 
fication pcograms, unrelated to methadone main- 
tenance treatment. ] 


[Plaintiff Frasier has held several positions of 
employment over the last ten years, and in all 
such positions has demonstrated his ability to 
perform as a competent worker. Several of these 
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positions have been as truck driver, and one has 
been as a taxicab driver. Since February, 1974, 
plaintiff Frasier has been employed as a shipping 
clerk and has consistently performed his duties 
in a competent manner. 


Notwithstanding his excellent employment record, 
plaintiff Frasier has earned considerably less 
in the past year than he would have had he been 
hired by the TA.] — 


101-110. The plaintiff Jose R. Reyes, a Hispanic, 

was born April 26, 1945. He was first employed 

by the TA on April 29, 1968 as a Maintainer's ; 

Helper-Group B. On April 26, 1970 he was promoted \ 
to the position of Ventilation and Drainage Main- ; 
tainer [based on an assessment of his record, 
together with his performance on written and 

practical exams designed to test a candidate's 

ability to perform the duties of the position 

being tested for.] [On February 26, 1971 he was 

admitted to the Rapid Induction Unit of the Beth 
Israel Methadone Maintenance Treatment Program. 

On Aprii 19, 1971, he was transferred to the Beth i 
Israel Methadone Maintenance Treatment Program, ' 

at the St. Clair Hospital.] On October 12, 1971 

his department referred him to the TA's Medical 

Department. A [medical examination and] 

urinalysis [were conducted but there was no con- 

clusive evidence of drug use. PX 28. A second 

medical examination was scheduled for November 1, 

1971.] [A] second urinalysis on [that date] showed 

positive for methadone [only] and [a nasal smear 

which would have revealed the use of cocaine or 

other drugs showed negative. PX 29] Upon being 

questioned, Reyes stated he was a participant in a 

methadone maintenance treatment program. [Defen- 

dant Lanzetta told Reyes at that time that he 

would be suspended from duty because of that 
articipacion.] He was suspended from duty 

Fired ately] agd on December 13, 1971 disciplinary 
charges were preferred against him for. violating 

the TA's [drug policy as set forth in plaintiffs' 

proposed finding No. 15.] A hearing of the 

charges was conducted on January 19, 1972. Reyes 
admitted he was on the program but urged that that 
fact should not justify his dismissal. There was 
testimony by a psychologist, Norman Gordon, that 
certain psychomotor tests administered to Reyes 
showed that he performed "equal to or better than 
others tested in the laboratory." [Dr. Gordon 

also testified] that ["the best test is experience 


¥ with the person, that is, actual job history and 
: . tote ee nA eerntte narfarmse on the iob," He 


| See ar eee aaa a HP 2 Rb OR a Rta AP an ann Vinant awa nracantss * 


243a 
Compilation of the Agreed to and Contested Facts 


opined that Reyes was capable of performing any 
job that he was "qualified for." There was also 
testimony that Reyes had an excellent record of 
participation in the methadone maintenance treat- 
ment program. 


Finding [that Reyes was participating in a methadone 
maintenance treatment program,] the Hearing Referee 
recommended that Reyes be dismissed from service 
effective January 20, 1972. In his recommendation 
the Referee noted that Reyes had 2 departmental 
disciplinary hearings during his service of less 
than 4 years, one in 1969 for drinking alcoholic 
beverages on the job, for which he was suspended 
one day, and 6 Cautions for poor attendance, 
culminating in a department hearing for such 

“y violations in 1970, for which a Reprimand was 
administered. [The Hearing Referee did not rely 
‘on Reyes' disciplinary record, and Reyes' dismissal 
was predicated solely on the TA's policy with 
respect to the employment of former drug abusers. 
A TA employee can remain in good standing even if 
he has some "warnings" or “cautions” in his record, 
and, in fact, most TA employees eventually accumu- 
late a number of "warnings" or "cautions" in their 
record, ] 


Reyes has used hard drugs [in the past, but he has 

been free of drug abuse since he entered the Beth 

Israel Methadone Maintenance Program. 

There was testimony at his disciplinary hearing by 

the Medical Director of the St. Claire program that 

he had an excellent record, had never failed to 

come in to get his methadone as scheduled, and did 

Ny not use drugs other than methadone. (PK4, p- 27 ) 


Plaintiff Reyes has been employed by the Mt. Sinai 
Methadone Maintenance Program as a social health 
advocate from January 17, 1972 to date. In this 
position, Reyes’ duties include acting as a liason 
between participants in the program and social 
workers, and directly assisting in the resolution 
of employment, family, legal, housing and welfare 

’ benefit problems encountered by participants. 
Reyes has performed these duties in an entirely 
competent manner at all times. 


Notwithstanding his excellent employment record, 
plaintiff Reyes has earned considerably less in the 
past three years than he would have had he remained 
in the TA's employ. ] 
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116. Vannie A. Smith, age 44, [a member of the 
class herein,}was dismissed from the TA's employ 
as a Conductor on August 14, 1974, upon [findings] 
that he had [participated in a methadone main- 
tenance tveatment program] and accordingly had 
violated the TA's [drug policy] and had violated 
the TA's attendance regulations. There was 
evidence that Smith had been enrolled in a 
methadone maintenance program for four years from 
1969 to 1973 [and that he had been detoxified from 
several months before the charges based on his 
prior drug history were preferred against him. 
There was also evidence presented that during his 
entire period of participation in his methadone 
maintenance treatment program Smith had been 
entirely free of drug abuse.] With respect to 
[the] attendance violations, [evidence was present- 
ed at the hearing that but for Smith's violation 
of the TA's drug policy charges based on those vio- 
lations would not have been preferred against him 
at a trial board hearing.] It was noted by the 
Hearing Referee in his decision that Smith was 
first employed in 1960 and had accumulated some 

54 recorded cautions for attendance violations, 
and had been given 12 warnings, 4 departmental 
hearings and 2 trial board hearings for the same 
reason and after the second trial board hearing 
had been warned that future charges, if sustained 
[by a trial board] would result in dismissal. 

{But for Smith's violation of the TA's policy 
against use of methadone, even as a part of a. 
duly licensed and authorized methadone maintenance 
treatment program, Smith would not have been 
dismissed. 


IX. SUMMARY 


LiL = 135 


| Plaintiffs have proposed the following findings with 


which the TA has not agreed: 


111. The absolute TA policy with respect to the 
employment of former drug abusers has not been 
justified as job-related and cannot be so justi- 
fied. The policy is not necessary to the safe 
and efficient operation of the bus and subway 
system operated by the TA in New York City. 
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112. ‘The administration of the TA's policy with 
respect to the employment of former drug abusers 
has a significant and substantial discriminatory 
impact on slack and Hispanic persons otherwise 
eligible for TA employinent. 


113. The administration of the TA's policy with 

respect to the employment of former drug abusers 

has resulted in the dismissal from and the 

denial of public employment without rational 

justification to persons who are in all respects 

qualified to perform the duties required in TA / 
employment. 


114. ‘The TA's policy with respect to the 
employment of formes drug abusers burdens and 
impedes participation in duly licensed and 
authorized methadone maintenance programs in 
derogation of federal policy and law. 


115. As the result of the TA's policy with 
respect to the employment of former drug abusers, 
the named plaintiffs and the class they repre- 
sent have suffered, are suffering, and will con- 
tinue to suffer irreparable injury unless the 
injunctive relief that has been requested by 
plaintiffs is granted. 


Respectfully submitted, 


Vas Ao LZ, Oe De Leen 


ELIZABETH B. DuBOIS 
ERIC D. BALBER 
MARK C. MORRIL 
(Legal Action Center of the 
City of New York, Inc.) 
271 Madisor Avenue 
New York, New York 10016 ‘ 
(212) 679-6502 ee 


MICHAEL MELTSNER 
435 West 116 Street 
New York, New York 10027 


Attorneys for Plaintiffs 
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IN THE UNITED STATES DISTRICT CUURL ; 
FOR THE SOUTHERN DISTRICT OF NEW YORK ; 
72 Civ. 3307 


Po ee a ee , ee ees X (T.P.C.) 
CARL A. BEAZER, et al., : 
g UPDATE TO FEBRUARY 7, 
- Plaintiffs, : 1975 OF PLAINTIFFS’ 
ie EXHIBIT 31 - COMPILA- 
-against- : TION OF THE AGREED TO 


AND CONTESTED FACTS 
: TOGETHER WITH PLAIN-. 
TIFFS' SUBMISSTONS 
Defendants. : REGARDING DOCUMENTA- 
TION CONTAINED IN THE 


ea et X RECORD ; 


NEW YORK CITY TRANSIT AUTHORITY, et al. 


— 


I.. Proceedings to Date 


| Exhibit 31 was submitted by plaintiffs at the commence- 


ment of the trial of this action. The position of the other 

parties was indicated and certain changes were agreed to during 
the discussion of the document at pp. 126 et seq. of the transcript 
dated October 22, 1974. Since that date, other changes ‘2-2 been 


agreed upon among counsel. The following represents a "pocket 


part" to the original document, updating that document to 


February 6, 1975. 


‘At. Position of the Defendants 
: 


A. The City Defendants : 
The City Defendants have, to the extent of their knowledge, 
agreed to the facts set forth by plaintiffs in the entire document , 


with certain modifications and additions set forth below. 


B. The Transit Authority Defendants i 


+ 
‘ 


! 
i 
i 


The Transit Authority defendants have agreed only to 
those facts which it is indicated they agree to in the document, 


with certain modifications and additions as set forth below. 


i Leteee MHeke ahs mak he auhiant $a tha 
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III. Modifications and Additions 
1. The Class (p. 2) At the conference held in chambers 
on January 23, 1975, it was agreed that the class definition or- 
¥ : dered by the Court in Julyof 1973 would be adhered to. Thus the 
he class of plaintiffs consists of: 
A. All those persons who have been dismissed from 
employment by the TA or MaBSTOA, or would in the future 
be subject to dismissal, solely because of their 
present or past participation in duly licensed and 
authorized methadone maintenance programs; 
B. All those persons whose applications for employment 
with the TA or MaBSTOA have been rejected, or would 
in the future be subject to rejection, solely because 
of their present or past participation in duly 
licensed and authorized methadone maintenance programs; 
C. All those gersons who have been or will in the 
future be deterred from applying for employment. with 
the TA or MaBSTOA by the TA's and MaBSTOA's policy 
of excluding from such employment all persons who are 
participating or who have participated in duly licensed 
and authorised methadone nadntenance programs. 
2. Page 8. The T.A. has :urther admitted: 
" The medical director has not ever given permission 
to an employee to use methadone." 
3. No. 16, Page 15. The T.A. now admits: 
"The Transit Authority drug policies apply to all 
positions in the Transit Authority." 
4. No. 24, Page 31. Counsel for plaintiffs and the 


eity defendants have agreed to change the last 


paragraph to read: 


A. 1@ Cate O° Tier Win Cer ant 
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“accordingly, drug free former addicts’ aud persons 
"successfully participating in recognized ~hemo- 
therapeutic treatment programs’ such as methadone 


mainterance are fully eligible for employment in 
virtually all positions in the mayoral agencies..." 


Page 5%. Counsel for plaint.ffs and the city 

defendants have agreed to the following modification 

2nd indented paragraph: add "by the Department of r 
Personnel" after "conducted." 

3rd indented paragraph: delete last euntence: 

No. 46, Page 58. The T.A. has further admitted: 

"In fact whenever « reassignment {to a light duty 
position] was indicated medically, such was able to 

be made." 

No. 71(a), page 76. Counsel for all parties now 

agree that: 

"Tf called, Dr. Trigg, Director of the Beth Israel 
Methadone Maintenance Treatment Program, would testi: 

fy to the data set forth in paragraph 714) .” 

No. 71h). Counsel for all parties now agree that: 

the reference works cited contain the statistics 

set forth in paragraph 71(b). 

No. 71(c). Counsel for all parties now agree that: 

“TF called, Peter Vogelson, 4 responsible official ? 
of the Rockefeller University Methadone Information 


Center would testify to the statistics set forth 


in paragraph Tit). - 
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Respectfully submitted, 


ELIZABETH B. DuBOIS van 


a ERIC D. BALBER 
MAR C. MORRIL 
(Legal 


City of New York, Inc.) 
271 Madison Avenue 
New York, New York 10016 
(212) 679-6502 


MICHAEL MELTSNER 


435 West 116 Street 
New York, New York 10027 


Attorneys for Plaintiffs 


Dated: New York, New York 
February 7, 1975 


Hharahyv caneeant fn the entry af the 


Board of Drrectors 
ARTHUR L. LIMAN, chairman 


R. PALMER BAKER. JR 
RONALD H BROWN 

W, HAYWOOD BURNS 
JOSEPH A. CALIFANO, JR. 
NORMAN DORSEN 
OSCAR GARCIA-RIVERA 
ROBERT J. GENIESSE 
ANTHONY LEWIS 

BURKE MARSHALL 
BASIL A. PATERSON 


FREDERICK A. ©. SCHWARZ, JR. 
MICHAEL 1. SOVERN 
HERBERTS iRZ 

RAYMOND S TROUBH 


Staff 

ELIZABETH B. DuBO!S 
ERIC D. BALBER 
MARK C. MOP AIL 
MICHAEL E. SY ITH 


ree” 


foarecanine Order. 
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Letter of Elizabeth B. DuBois datel October 23, 1974 
to Court (with Exhibit) (re Postal Service Settlement) 
LEGAL ACTION CENTER 
OF THE CITY OF NEW YORK 
271 MADISON AVENUE 


NEW YORK, N.Y. 10016 
(212) 679-6502 


io 
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October 23, 1974 


The Honorable Thomas r. Griesa 
United States District Court 
for the Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 10007 


Re: Beazer v. New York City Transit 
uthorit Civ. 
Dear Judge Griesa: 


I am writing in response to your inquiry as to the 
specific relief plaintiffs seek in this case. I would 
like to set forth briefly our thoughts regarding relief, 
as well as to submit for the Court's consideration, a 
consent order which has been agreed to by the parties 
in a case brought against the United States Postal 
Service challenging their previous poltcy of denying 
employment to all former addicts, inclusing methadone 
maintained persons. 


Plaintitfs have not heretofore indicated in any 
specificity the relief to which they think they are 
it seemed to us appropriate to await 
the Court's decision regarding liability. At that 
point, if the Court rules that the TA's drug policy is 
in violation of law, we would expect to try to work out 
with the defendants a detailed order respecting relief 
and, if we cannot agree upon such an order, to submit a 
proposed order to the Court. 


We have no intention of asking the Court to make 
a particularized finding as to the nature of each of 
the thousands of jobs within the TA. We feel that the 


evidence will demonstrate that former addicts, including 
should not as a class be 
We feel that the evide ce 
that a variety of employers who 


methadone maintained persons, 
excluded from all TA jobs. 
will further demonstrate 


However 


do 
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have had experience with the employment of former addicts, 
including methajone maintained persons, in a variety of 
industries involving sensitive and safety-related work are 
able to rake individualized determinations of forner addicts' 
ability vc perform which do not result in their permanent 
exclusion from employment even in sensitive positions. 


We feel that once the evidence is in, and the Court is 
familiar not only with the TA's policies regarding problem 
drinkers, diabetics and epileptics, but also with other employ- 
ers' policies, the parties will be in a better position to 
frame either an agreed-upon or proposed orders for specific 
relief, and the Court will.be in a better position to decide 
on the merits of those orders. However I can at this point 
say that, given what we have learned in discovery, it does not 
appear to us that a study of the kind that the City defendants 
once indicated they were prepared to initiate would be useful. 


The enclosed Postal Service consent order was worked out 
by the parties in the course of extensive negotiations. It has 
been finally approved by both the Postal Service and the Justice 
Department, as well as ali plaintiffs. It was previously sub- 
mitted to Judge Tenney who indicated that he had no problem with 
it. 1 have been authorized by counsel for defendants to submit 
it to your Honor and opposing counsel with the request that it 
be kept confidential until such time as the order has been sub- 
mitted to and signed by Judge Tenney. We submit it to you at 
this time because of your clearly expressed interest in the 
nature of an order which might be entered in this kind of case. 
Obviously the Postal Service suit involvcd different parties 
and there are a variety of differences between the two cases. 
Moreover, since it was the result of settlement negotiations 
between the parties, i: obviously represents a compromise from 
plaintiffs' viewpoint. Nonetheless, we thought the order would 
be of interest. . 


The order provides for the promulgation of Regional 
Instructions (attached as Exhibit 1), applicable nation-wide, 
which set forth the Postal Service's new policy regarding the 
employment of former addicts, including methadone maintained 
persons. Under this policy all applicants who have a history of 
drug addiction but have not abused illicit drugs within the 12 
months prior to the date of their suitability determination, 
shall be considered suitable for postal emp.oyment, unless the 
Postal Service finds that employability is impaired by a jack 
of satisfactory rehabilitation or that the applicant is unsuit- 
able for reasons other than past illicit drug use. (Regional 
Instructions, para. III B) Moreover, applicants who have been 
free of illicit drug use for two years or more, Or have satis~ 
factorily participated in a methadone maintenance program for 
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two years, are automatically deemed satisfactorily rehabilitated. 
(III B i). Applicants who have been free of illicit drug use for 
one year, or have satisfactorily participated in a methadone 
maintenance program for one year, are to be considered on an 
individualized basis. (III B ii}. Current employees are not to 
be discharged, or denied transfer, assignment or promotion 

solely on the basis of former drug abuse or present participation 
in a methadone maintenance program. (VID). 


This policy is to apply to all positions in the Postal] 
Service, nation-wide. Most of these jobs, we were informe. in 
the course of discovery, are jobs involving significant opportun- 
ities for theft, jobs in which performance is largely unsuper- 
vised. Others, of course, involve driving and the operation of 
machinery. (The exception in VIII for "Sensitive" positions is 
for a handful of very unusual, high-level administrative 
jobs. 


The remainder of the order provides for implementation of 
this policy as well as specific relief for the members of 
plaintiffs’ class. 


In closing I wish to stress that we submit this simply as 
an example of the kind of detailed order that can be worked out 
by the parties in this kind of case, once the basic decision 
regarding the need to change a policy has been made. 


Sincerely, 


Pith 2 DR. 


Elizabeth B. DuBois 
Attorney for Plaintiffs 


EBDB:MB 
enc. 


cc: John G. de Roos, Esq. 
Adrian P. Burke, Es 
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Letter of Elizabeth B. paced dated October 28, 1974 

WHEREAS, said motion for a class action determina- 

ition is hereby withdrawn; 

NOW THEREFORE, the parties having agreed to the 
terms of this Order and the Court, having been fully advised 
in tne premises, having conferred with counsel for all par- 
ties, having reviewed all aspects of this case to date, having 
fully considered the desirability of Gisposing of the matters 
contained herein by means of a consent order and being 
satisfied that said order has been freely agreed to by the 
plaintiffs and defendants herein, it is hereby 

ORDERED, that the following judgment be, and the 
same hereby is, made and entered as the final judgment in 
this action: 

I. The Postal Service Regional Instructions annexecG 
hereto as Exhibit 1 shall be issued by defendants and shall 
be delivered to all Post Offices and to all Postal 
Service authorities with responsibility for hiring and pro- 
motion decisions as soon as practicable and in any event 
within six (6) weeks of the date of this order unless good 
cause is shown for further delay i 

A. The provisions of said Regional Instructions 
shall be effective immediately and shall supersede any other 
Postal Service Regional Instructions, regulations or other 
directives or issuances that may be in conflict with them; 

B. The provisions of said Regional Inctructions 
shall be incorporated into all relevant rules, regulations, 


manuals, instructions or handbooks relating to the recruit- 


| 


ment, examination, selection or appointment of Postal Service 
employees, and any conflicting provisions contained therein 
will be appropriately revised or eliminated as soon as 


feasible. Postal Service application forms, questionnaires 
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WHEREAS, on June 6, 1973, plaintiffs commenced the 


| above-entitled action alleging that emplovrent practices 


| drug abuse unlawfully discriminated against plaintiffs and 
their class in violation of the Constitution and statutes of 
i the United States; and 

WHEREAS, counsel for plaintiffs have conducted 
comprehensive investigations of the facts, circumstances ana 
| transactions involved in this action, including extensive 
discovery and inspection of numerous records, documents and 
papers in connection therewith; and 

WHEREAS, counsel for plaintiffs and counsel for 
defendants have met on numerous occasions since commencement 
| Of this action to conduct discussions aimed at developing 2 
| set of nationally applicable United States Postal Service 
| (hereinafter "Postal Service") regulations authorizing and 
) governing the employment of persons with histories of drug 
abuse by local Postal Service hiring authorities; and 

WHEREAS, on October 2, 1973, plaintiffs moved, 


pursuant to Rule 23(c)(1) of the Federal Rules of Civil 


| 
iFederal Rules of Civil Procedure; and 


maintained by defendants respecting persons with histories adi 
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Procedure, for*an order allowing this action to be maintainec ! 


fas a class action pursuant to Rules 23(a) and 23(b)(2) of the 
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fand related documents w*1l also he revised to accord with “he 
| said Regional Instruct’ 1s as soon as feasible; 
i 
C. Fora neriod of two (2) years from the cate 

of thts order, contes of anv revisec version of Postal Servic: 
i Handbook P-11 or its successor, and o* any other materials 
I atrecting the Postal Service installations listéd’ in Fxk2b2* 
1 > revised in accordance with nararrarh IRB sunra, will ke eee 

Tate an i 


nished tc plaintiffs’ counsel as soon as thev are nromulgates 


as will coptes of any application forms or Li eecintee es 3 
vised in accordance with the said Reg:onal Instructions, pur- 
suant to paragraph IB supra. Coptes of any form letters which 
may be developed either nationally, or in the Postal Service 
4nstallations listed in Exhibit 2, for the nurvose of notZ~ 
fying applicants of suitability determinations based on Crur 
abuse history and of their anneal rights pursuant to varagrach 
VI of the said Pegtonal Instructions, will be furnished to 
plaintiffs' counsel as soon as they are develoned. 

IT. All persons who because of a history of drug 
abuse! have been or will be denied career Postal Service en- 
ployment at the Postal Service installations listed in Exhiti* 
2, subsecuent to Mav 28, 1972 but prtor to the issuance of the 
Rerional Instructions attached hereto as Exhibit 1, shell te 
given an opportunity to be certified as versons elirihle for 
relief under the terms of this Order (hereinafter "“eltpible 
persons”) nursuant to the followZne vrocedure: 

A. Within ninety (9C) a@avs of the date that 
the notice recuzred by varagranhs V(A) and (B), infra, +s 


——— —————— a 
[Defined to include all persons denZe% career Postal Sevvice 
emnlovnent for écrup-related reasons exc2nt those rersens Gene 


jion grounds of abusing the use of 2112c2& drurs on 2 currer® c> 
Inabitual bas’s at the time of such denial, as referrec to in 


nararravh ITI (A) of the Reptonal Instructions, attached here* 
as Exhibit 1. 


~3- 
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their desisnated representatives2, must mail a certified 
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| 
| : 
i letter with return receint requested to Michael Laraia, 

| Director, Office of Employee Relations, United States Postal 
Service, Northeast Region, Main Post Office Building, New 
York, N. Y. 10098, stating that they wish to be certified as | 
an eligible person. Such letter shall include the person's | 


eo? 


name, address, telephone number and Social Security. number, 


together with a brief statement of his/her claim for eligi- 3 


bility and the office where employment was denied, if known; 
B. Within fifteen (15) working days of the 

receipt of such letter claiming eligibility from each such 

person or his/her designated representative, the Postal 

Service Regional Labor Counsel, Northeast Region, or his de- 

signee must either certify such person as an eligible person, 

or must submit the person's name, address and telennone mene 
| 


together with the reasons for and evidence supporting oppo- 
sition to such certification, to the special referee desig- 
nated pursuant to paragraph III infra. As to each person 
whose application for certification has been received, the 
Postal Service shall immediately notify the applicant for 
certification, his/her designated representative, if any, 
and plaintiffs' counsel of its sectsten regarding certifica-— 
tion, whether positive or negative. At the same time, 
plaintiffs! counsel shall also receive the addresses and 
telephone numbers of all such applicants. In the event that 
certification is opposed, the Postal Service shall simultane- 
ously with notice of its decision provide both the applicant, 
and his/her designated representative, if any, with copies of 
all material forwarded to the special referee together with 

| 


all personnel files or other records in the possession of the 


| Postal Service pertaining to his/her employment application; 


i 


} 2 Fach person applying to be certified may designate in 
writing a representative to act on his/her behalf, which 
designated representative may or may not be an attorney and 
jmay, but need not, be plaintiffs' counsel. 


SJW: bj 
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C. In those instances where reasons and supnortin-~ 
evidence opposing, certification of an eeplicant are presente? 
by the Postal Service to the special referee pursuant to pere- 
graph IIB, suora, the sxectat referee shall within seven (7) 
days send written notification to the person seeking to be 
certified as an eligible person with copies to his/her 
designated representative, if any, plaintiffs' -counsel and 
the Regional Labor Counsel, that the applicant has fifteen 
(15) working days after the receipt of said notification to 
mail or otherwise submit written reasons and evidence to the 
special referee in support of his/her certification and to 
request a hearing if desired} _ 

D. Upon the request of the applicant or his/her 
designated representative, a hearing shall be held before 
the special referee to resolve any factual or other disputes 
relating to the applicant's eligiblity. The applicant, 
his/her designated representative, if sny, plaintiffs' : un 
counsel and the Regional Labor Counsel shall receive weivien 
nGei ee at least seven (7) days prior to such hearing; 

E. Said hearings shall be conducted in accordance 
with the following guidelines: 

(a) the hearing shall be informal; i 


(b) no briefs or transcripts shall be 
required; 


ony 


(ec) there shall be no formai rules of ) 
evidence; and ; 


(ad) the hearing shall normally be 
completed within one day. 


However, the special referee shall have the power to determine 
the particular procedures to be followed in any particular 
case and to modify these guidelines where appropriate; 

F. The special referee shall make a prompt determins 
tion as to whether the applicant was denied career ennloyment 


with the Postal Service subsequent to “ay 28, 1972 but 


prior to the issuance of the Regional Instructions attached 
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thereto as Fzuhibit 1 at one of the Postel Service 2rsteal- 
lations listed in Exhibit @ because of a history of crur * 
jabuse as defined /n pararranh IT (n.1), p. 3, suora, anc 


ithus is to be certified as an eligible person. The srectol 


imination, and of the reasons on which 2t 4s base, to the 


t 


G. Notwithstanding the provisiors of paragraphs 
IIA-F, supra, the following persons shall be certified as 
eligible persons as of the date of this Order: Raul Ocasio, 
iJr., Radames Vazquez, Joseph D'Amico, William Johnson, 
iwilliam Gebhardt, George Hennessey, James Lee, Sarah Lynn 
Lewis, and Raymond E. Van Daley. 


III. Pursuant to the agreerent of the varties, 


hereby designated to serve as the snecial referee with the 


duties and powers set forth tn paragraphs II(C)-(F), suore. 
pShouad Professor Collins be unable to fulfiil the oblisations 
of the special referee hereunder, a successor shell be desi¢c- 
nated by agreement of the parties, proviced, however, that if 
the parties are unable to agree upen a srectal referee or urcn! 
a method of selecting a special referee within 3C days, he/she: 
shall be designated by she Court. All costs and exrenses of 


the special referee shall be paid by the Postal Service. 


~6- 
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ra y Wsupra, shall be immediately eligible to be placed on special 


eligibility lists for career Postal Service employment, 
corresponding to the particular positions for which they were 


qualified by their previous written examination(s), which 


ee 
. 


A. Persons certified for the special” 
eligibility lists shall immediately upon 
certification be provided with and be asked 
to fill out new application forms, together 
with the new personal history ducettonhaive 
provided for in the Regional Instructions 
attached hereto as Exhibit 1. Such per- 
sons will be subject to new suitability 
dntoviinecions by the Postal Service 
hiring authorities before being placed 
upon the special eligibility lists. The 
suitability criteria applied shall be those 
in effect on the date of the new suitability 
determination, including specificaily the 
Regional Instructions attached hereto as 
Exhibit 1, and said criteria shall be ap- 
plied as of that date. The new suitability 
determination shall be made as promptly as 
possible and in any event within ninety 
(90) deys of the submission of new appli- 
cations. Plaintiffs' counsel shall be 
notified simultaneously with the applicant 
and the applicant's designated representa- 
tive, if any, as to the resuits of the 
suitability determination ani shall receive 
copies of any correspondence or other writ- 


ten communications addressed to the applicant 


Fu 
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relating to said determination; 


By. 28 the event that the applicant is 
determined to-be not suitable, said deter- 
mination shall be appealable in the same 
manner and in accord with the same proce- 

! ' @ures as set forth in the Regional Instruc- 
tions attached hereto as Exhibit l. The - 
applicant and his/her designzted represen- 
tative, if any, shall be provided with copies 
: of all personnel files or other records in 
: the possession of the Postal Service rela- 
! ting to that determination, except for the 
identity of confidential sources, mate- 
rial made confidential by statute, and 
sensitive non-drug related medical infor- 
mation. Any material not preduced shall 
nevertheless be identified; 

C. The special eligibility lists shall 
take precedence over all related eligibility 
lists for career Postal Service employ- 
ment in effect for the Postai Service 
installations listed in Exhitit 2, and 
shall not expire until exhausted. Persons 
on t.e special eligibility lists shall be 
appointed to the first jobs that become 
available in positions for wkich they are 
eligible and qualified at saii installations; 

D. Persons shall be rarxed on each 
such special list in an order correspond- 
ing with the date on which in’tial notifi- 
cation of rejection for Poste. Service em-— 
ployment was sent (persons re‘tected at the & 
earliest dates to be ranked first regardless 


of the date placed on the spe:ial eligi- 
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bility list); 

E. Persons on the special cligi- 


bility lists shall not be subject to the 


rule of one in three as provided in the 


P-l11 Handbook, or its successor. 


V. Within twenty-one (21) days after the entry of 
this Order, defendants shall give notice to all potentially 
eligible persons advising ther of the entry of such Order 


and of the opportunity for rene.al of their applications for 


employment with the Postal Service pursuant to Paragraphs ~ 
II and IV, supra, by: ; 
A. Mailing notice and application forms in 
the form provided in Exhibit 3 attached hereto to 
all persons who, after passing a written examina- 
tion, had their applications for career employment 


with the Postal Service at the Postal Service instal 


lations listed in Exhibit 2 denied anc who were 
initially notified of rejection subsequent to 
May 28, 1972; 
B. Mailing notice in the form provided by 
Exhibit 4 to all the drug treatment programs listed 
Yin Exhibit 5. 
C. The Postal Service shall also mail notice 


and application forms in the form provided in Exhibi+ 


+ 
6 to any potentially eligible person or to any drug : 
treatment program official why requests it. 

D. The cost of providing nozice pursuant to 
this paragraph V shall oe paid by the Postal Service 
VI. The Postal Service shall submit to plaintiffs' 
counsel copies of the special eligibility lists as compiled 
and supplementary lists as compiled. Each svch list shall 
indicate the status of all persons placed on the special eligi 
ility lists pursuant to paragraph IV, supra, including: | 


aQe 
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A. the date of thetr rlacerent on the 


special eliribil2ty liste; | 


ree] 
ct 
Mg 
@ 


effective date of anv anrnintrest, 


’ : 


ane the name of nosition:-to which arroZntec;, an¢ 


C. the cate on which any nerson,qn any 


special eligibility list was removed from such 


list and the reason therefor. 


Updated lists containing the information referred to above 


HT 


| shall be submitted at sixty (60) day intervals until all 


| special eligibility lists have been exhausted. | 
VII. Except insofar as the clams of plaintiffs 
| Ocasio, Vazquez, D'Amico and Johnson are resclved by the 
terms of this Order, the claims they assert hereZn, are 
jhereby dismissed with prejudice. | 
VIII. This Order shall not bind anv nerson 
H eligible for relief urder its terms, excent that anv eltctble 
persons who avail themselves of the benefits of this Oréer 
because of a previous denial of emnloyment with the Postal 
i Service shall be deemed to have waived any and all claims for 
relief arising out of that denial, includ2ng back nay, excent 
as provided herein. 
IX. This Order shall be fully enforceable in the 
same manner and to the same extent as eny order of this 
Court by plaintiffs on behalf of any person claiming to be 


eligible for relief under the terms herein, 


X. The Postal Service shall vay to rlaintiffs cost 


jment shall not constitute an adniss‘on by the Postal Serv2ce 
jot any liability for such costs and that accentance of such 
payment shall not constitute an admission by nlaintiffs that 


such amount represents the full costs to which they are 


fentitled. 


{ 

| 

! 

j 

| 

‘| 

4n the amount of $8,500.00, tt beZtng understood that such nay-i 
_ -10- 
: ‘ 

+ 
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bas X. This Court reserves and retains jurisdictZor Lah 
Iherein for the purpose of construing, modifying or enforce2ns oe 
jthis Order. | Aa 
IDated: New York, New York 
» 1974 


TARLZc FR. TERE 
United States District Judge 
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SJV ine On behalf of the parties to this case, counsel 
73-1878 | 
a-99 jhereby consent to the entry of the foregoing Order. However, 


ij 


| 


Hin any other action. 


t 


Hand Vazquez, 
| by their attorneys 


| 
1 


MARY E. GALBREATE 

Trinity Fellowship 

WSuite 63 

1423 West 118th Street 
iNew York, New York 10027 
(212) 866-8588 


{ 
iFor the Plaintiffs Ocasio 


in the event that the terms of this Order shall, for any 
treason, not be finally approvec and consummated, then this 
iConsent shall have no further effect, shall be null and void, 
Jand it and all proceedings connected therewith shal? be with- 
Jout prejudice to the rights of any party, and eink not be 


lused in any subsequent proceeding, whether in this action or 


For the Plaintiffs Johnson 
and D'Amico 
by their attorneys 


ELIZABETH B. DUBOIS 

ERIC D. BALBER 

Legal Action Center of the 
City of New York, Inc. 

271 Madison Avenue 

New York, New York 10016 


(212) 679-6502 
Of Counsel: 
DENNIS R. ‘YEAGER 
E. RICHARD LARSON 
MAYER G. FREED 
423 West 118th Street, 
New York, New York 10027 
(212) 866-8591 


JAMES A. REAVES 

Debevoise, Plimpton, Lyons & 
Gates 

299 Park Avenue 

New York, New York 

(212) 752-6400 


10017 


RICHARD S. PANEBIANCO 

IRA S. BEZOZA 

Williamsburg Neighborhood 
Legal Services 

260 Broadway 

Brooklyn, New York 11211 

(212) 782-6175 


For the Defendant United States Postal 
Service by its attorneys 


PAUL J. CURRAN 
Un'ted States Attorney for the 
Southern District of New Yorx 


EB WILSO: 


By: 
Assistant United States Attorney 


ET 


LOUIS G. COX 
__...___.- General -Counsel eas 


u MeO 54M ALMISTA 6D. i 


265a 
AE Letter of Elizabeth B. DuBois dated October 23, 1974 
SIti:b3 
ad-99 REGIONAL INSTRUCTIONS 


USPS HIRTiHG POLICY CONCERNING APPLICANTS 
LIVOLVED Iii DRUG ABUSE 


I. Purpose: 


This statenent of nolicy is issued for the puidance of 
hiring authorities investisating, reviewing and ravtins 
employment anplications from persons with a history of 
illegal use of, dependence upon, or addiction to drugs. 
Its purnose is to establish standerd. for evaluatins 
the overall suitability for nost#l employirent of an 
appdlicant with a history of drug s%use consistent with 
the Postal Service's primary obligations to maintain 


as the security of the mail and to assure nublic trust and 
confidence in the reliability and integrity of its 
employees. i 


II. Background: 


The Drug Abuse Office and Treatment Act of 1972 (Pub. Lax 
92-255) provides that 


"No person may be denied or deprived of 
Federal civilian employment or a Federal 
professional or other license or right 
solely on the ground of prior drug abuse." 


Although this does not apnly to the Postal Service, 
the Postal Service recognizes that many former drug 
abusers are fully er-loyable and that it is difficult for 


them to continue ilitative efforts without adeauate 
employment opport aes. These regulations are teing 
issued in accordance with the spirit of the 1972 Drug 
Abuse Act. 


III.Policy: 
A. Persons Currently Abusing the Use of Drugs 


An applicant for any postal position who is abusing 
the use of drugs on a current or habitual basis sh2ii 
not be considered for Postal Service employment. 


B. Persons Formerly Abusing the Use of Drugs 


An applicant, who has a history of abusing the use 
of drugs on a habitual basis, but who has not 
engaged in such use in the twelve (12) months 
immediately prior to the date of his/her suitability 
determination, shall be considered suitable for 
postal employment, unless the Postal Service finds 
that the avplicant's employability is impaired by 

a lack of satisfactory rehabilitation, or that the 
applicant is unsuitable for reasons other than 
his/her past abuse of or dependence upon drugs. 


(i) If the apelicant has refrained from the abuse 
of drugs of any type or has satisfactorily pvartici- 
pated in a federally anvroved methadone maintenance 
progran for a period of twenty-four (24) months 
immediately prior to the date of his/her Ssuitabilicy 
determination, he/she shall be considered satisfac- 
torily rehabilitated. 


EXHIBIT 1 


IV. 


a ne i a te 
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iit) ff the anslicant has refrained from the abuse 
of aruzs of any type tor at least tvelve (12) rionths 
imnediately prior to the suitability Getermination, 
or has satisfactorily particinoated in a federally 
approved methadone maintenance program for at least 
twelve (12) months immediately prior to the date of 
the suitability determination, he/she shall be 
consideres suiteble for employment upon a favoratle 
evaluation by the Local Hirins Authority under 
Section IV. ; 


(444) If the applicant has abused the,use of druss 
with'n the twelve (12) moths immediately prior to 
the suitability determination, he/she shall net be 
selected for emoioyment by the Local Hiring Avchority 
However, the Local Hiring Authority is encouraged 

to recommend to tue Assistant Regional Postmaste: 
General for Employee and Labor Relations that this 
twelve (12) monch jJimitetion be waived where 
warranted in individual cases. The said Assistant 
Regional Postmaster General is authorized to approve 
or disapprove such waivers. 


(iv) No inouiry, either oral or written, shall be 
made, either directly or indirectly, into any apoli- 
cant's history of drug abuse prior to the forty-eight 
(48) month period immediately preceding the date 

of his/her application. 


Determination of Applicants’ Suitability 
for Employment 


The Local Hiring Authority sh21l determine the 
suitability for employment of former drug abusers 
who do not meet the reauirements of Section III 
(B)(i), and who are not excluded from consideration 
by Section III (A) or III (B) (iii). It is the 
policy of the Postal Service to evaluate the 
employability of every such person individually 
and to consider information regarding prior drug 
abuse only if directly relevant to the applicant's 
present capacity to perform as a Postal Service 
employee. To the extent available, such factors 
as the following shall Pe considered during such 
an evaluation: 


(1) The applicant's age at the time he/she abused 
drugs. 


(2) The kind(s) of drug(s) and the exte: of the 
usage. 


(3) Length of time the applicant was a Grug abuser. 


(4) The time elapsed since the applicant's last 
abuse of drugs. 


(5) Evidence of efforts made by the applicant: 
indicating his/her level of motivation to 
retain employment and desire to be or renain 
rehabilitated, including continued residence 
in, or contact wich, a treatment or counselling 
facility, or satisfactory participation in a 
federally approved methacone maintenance progran 


ze Ye 
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Evaluations as to the anplicant's enmnloyadilis-- 
from officials of treatment programs in which 
the applicant is participating or has nartici- 
pated. 


Aspects of the applicant's drug treatment 
program relevant to rehabilitation such as, 
for examnle, the availability and adequacy 
of counselling and other supportive services. 


Opinions and recommendations of the Postal 
Medical Officer regarding the applicant's 
employability based on medical findings 
or factors, other than the mere fact of a 
past history of drug abuse or present 
participation in a drug abuse treatment 
program. 


. 


The kind and location of the postal position 
involved. 


Abil’ty to accept and discharge social respon- 
sibil ty during the period of rehabilitation 
as shown, for example, by such matters as 

good or poor employment record, job promotions 
or forced resignations, or neglect or refusal 
to meet just financial obligations. 


Vv. Ascertaining Drug Abuse 


A. 


Application Form 


Pending revision of the standard application 
form, when a person is sent an inquiry as to 
availability for employment, he/she will also 

be asked to complete a statement as to any 

past abuse of drugs within the prior forty-eight 
(48) months (see Form PS 2791 Supplement, 
attached). 


Obtaining Evaluations From Drug Abuse 

reatment Programs 

Under federal law, records dealing with the 
identity, diagnosis, prognosis, or treatment 

of any patient, which are maintained in connec-~ 
tion with the performance of any drug abuse 
prevention function, generally may not be 
disclosed. Employers such as the Postal Service, 
which have demonstrated their willingness to 
employ former drug abusers, may, however, be 
furnished a treatment program's evaluation of 
an applicant's status or progress in the 
treatment program, with the applicant's written 
consent. The information which may be released 
by a drug abuse treatment program to the Postal 
Service is limited to such an evaluation, and may 
not include any other treatment program records. 


When such information is Sought concerning an 
applicant, the following mandatory rules apply: 


1. A release must be signed by the applicant 
which grants permission to the Postal Service 
to request such information. 


-3- 
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VI. 


VII. 


2. A release tn such cases mav he recuested only 
when 2ts vurrase ‘ts to obtain facts whout 
whether the annlicant has ceased to abuse 
drugs and whether he/she hes been su“ficlentiv 
rehabilZtated to rerform the duties of his/her 
prosnective nositton. The inforration 
recuest22 shall be used for the limZtec cy 
of ceterntning the arrlicant's suitability 
for postal emvloyrent. 


ItAO TS 


3. All information furnished by the trertnert 
programs must be treated as confidential - 
and may only be disclosed to the apnointine 
officer, the nost21 medical officer, and 
any officer whose ancroval of the anplicant's 
suitability its reauired. 


4, It may be found to be a violation of federal 
law to disclose or use such information in 
any other manner. : 


C. Time Limitattons on Incuirites 


No inouiry shall be made concerning, nor shall any 
reliance be nlaced upon, informetion or records 
relating to an anplicant's abuse of crugs or 
treatment therefor, for any veriod more then 
forty-eight (48) months vrior to the date of 
application. 


Review of Determination of Unsuitabil7ty for Emrloymert 


Any applicant found unsuitable because of eurrent or 
prior drug abuse shall be notified in writing of such 
finding and of the factors on which it was based. 

In the letter of suitability determiration, the 
applicant also shall be notified that (1) he/she 

has a right to review the regulations governing Postal 
Service employment of persons with drug abuse 

histories at any vost office during business 

hours (Mon - Fri, 9-5), (2) he/she may arreal the 
determination to the Assistant Regional Postmaster 
General for Employee and Labor Relations, (3) the anneel 
must be filed within fifteen (15) days from the cate of 
receipt of the letter of determination, (4) the letter 
of anneal must state the reasons for the aoneal, and 
(5) he/she will have an additional fifteen (1&) davs 

to submit further reasons and/or documentattor to the 
Assistant Regional Postmaster General in surnois of the 
appeal. 


Career Onnortunities for Rehebilitateda Fmnlovees 


Rehabilitated former drug abusers who are now, or in 
the future may be, postal emnlovees will not be dis- 
charged, Genied transfer, assienment, or promotion 

to positions tn the Postal Service solely cn the basts 
of former drug abuse or on the tasis of varticinatior, 
past or present, tn a federally anrroved methadone 
maintenance or other drugs abuse treatment nrorran. 
However, they are exvected to meet all established 
requirements for such new rosit‘ons anc to have 
denonstrated thetr rehabtlitatZon throurn on-the-jot 
performance in the Postal Service. 


ah. 
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These instructions do not apply to positions which 


are designed as "Sensitive" by the Postal Service. 
Ln me aa 
Announcements ' 


Contents of these Instructions will be incorporated 
into Handbook P-11, "Selection Methods and Procedures". 
Pending publication in P-11, this policy statement 

and its provisions supersede any other USPS issuances 
which may be conflicting. es 


° 
° 


William Eudey 
Assistant Postmaster General 
Employee Relations Department 
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USPS PERSONAL HISTORY QUESTIONNAIRE 
(Supplement to Application Forr PS 2791) 


iBirth Date Social Security No..-:, 
Print Answers (YES or NO) in answer boxes. 


NOTE: BE TRUTHFUL IN YOUR RESPONSES TO THE FOLLOWING 
QUESTIONS. NEITHER HISTORY OF DRUG ABUSE NOR 
PRESENT PARTICIPATION IN A FEDERALLY APPROVED © 
METHADONE MAINTENANCE PROGRAM ALONE WILL AUTO- 
MATICALLY DISQUALIFY YOU FROM CONSIDERATION FOR 
POSTAL SERVICE EMPLOYMENT. HOWEVER, FAILURE TO 
ANSWER THIS QUESTIONNAIRE TRUTHFUILY MAY DIS- 
QUALIFY YOU. 


1. Have you, within the past forty-eight (48) months, 
because of use of drugs, been a patient in any 
hospital, institution, or rehabilitation center 
for diagnosis _or treatment, or otherwise received ‘ 
treatment? [_] : 


2. Are- you now, or have you within the past forty-eight 
(48) months been dependent upon, or @ habitual user 
of ANY addictive or hallucinogenic drug, including 
amphetamines, barbiturates, heroin, morphine, 
cocaine, mescaline, LSD, STP, hashish, or methadone, 

, other than for medical treatment under the super- : 
vision of a doctor? [_] | 


If any questions are answered "YES", give question number ana 
details in the space below: 


declare under penalty of law that the above answers are 
true and correct to my best knowledge end belief. 


Declaration: | 
| 


(Signed) | 


false or dishonest statement or answer may be grounds for 
mot employing you or for dismissing you after you begin 
ork, and may be punishable by fine or imprisonment. 

(18 U.S.C. §100]). 


‘SIW:14q 
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RELEASE 


If any questions are answered "YES", 4n order to establish 
your employability the following Relezse must be signed 
because it may be necessary to obtain evaluations from drug 
abuse treatment programs in which you have participated 
during the past forty-eight (48) montis. If this Release 

is not signed, your application will rot be processed and 
you will not be considered for employnent because the Postal 
Service will not have complete information necessary to make 
a decision. 


Release: : 
I hereby authorize and request any qualified pnysician or 
counselor employed by or associated with any program of 
drug abuse rehabilitation treatment in which I have 
participated in the er or am participating at present 
to furnish to (Postmaster or 
Appointing Officer) or to his representative a summary 
or evaluation of my progress or status in such treatment 
program within the past forty-eight (48) months insofar 
as such information is reasonably necessary to the : 
determination by the Postal Service of ny SUtERO eet cy 
for employment. 


This release shall not be construed to authorize the 
disclosure to or use by the Postal Service of any actual 
records in connection with any such treatment program. 


I authorize and request the disclosure to the Postal 
Service of the information described herein for the 
limited purpose of determining my suitability for 
employment by the Postal Service am for no other 
purpose. 


I understand that the use of any information obtained 
pursuant to this authorization shall be strictly limited 
by the Postal Service to the purpose for which it was 
requested and that the Postal Service will take all 
steps reasonable to protect the confidentiality of 

any information so obtained. 


I understand that this report shall be made without cost 
to the United States Postal Service. 


A photostat of this authorization shall be as effective 
as the original. 


Declaration: 


I declare that the above Release for Drug Abuse Treatment 
Program Evaluation has been given freely, in order that 

my application for Postal Service erployment may be i 
considered. | 


(Signed) ‘ 


| 
| 
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New York Post Office 

Brooklyn Post Office 

Long Isiand City Post Office 
Flushing Post Office 

Jamaica Post Office 

Bronx Post Office 

John F. Kennedy Airvort Mail Facility 
Staten Island Post Office 

Meadows Factlity, Kearny, New Jersey 
Far Rockaway Post Office 


New York Bulk & Foreign Mail Facility, 
Secaucus, New Jersey 


EXETRIZ 2 
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INDIVIDUAL NOTICE 


POSTAL SERVICE LETTERHEAD 


Dear Sir or Madam: 


Pursuant to a court order settling a recent lawsuit, 
the United States Postal Service has apreed to adont a new 
policy authorizing the employment cf former drug abusers 
who are now drur-free as well as those who are narticinating 
in methadone maintenance treatment nrogrems. Such nersons 
will now be evaluated for Postal Service envloyment on an 
individual basis. . #% 6 


The court order additionally provides that the Postal 
Service will offer reconsideration for career Postal Service 
employment to persons who applied for such employment in the 
New York City area and have been rejected since May anu Tote 
due to illicit drug abuse prior to the time of their apnlice- 
tion. Such persons are to be placed on preferengial hiring 
lists if they meet the Postal Service's current Suitability 
criteria. 


Postal Service records indicate that you were rejected 
for a postal job position since the cut-off date. If you 
believe that your rejection was for reasons related to 2 
drug abuse history, and you now want reconsideration for 2 
postal job, please fill in the attached forn immediately, anc 
send it CERTIFIED MAIL, RETURN RECEIPT REQUESTED, toMichael 
Laria, Director, Employee Relations Division, United States 
Postal Service, Northeast Region, Main Post Office Building, 


“WNew York, New York 10098,It must be mailed no later than 


ES erin ae a a 1974, in order for you to 

be eligible for reconsideration under the terms of the court 
order. The sooner it is mailed the sooner your application 
will ‘be processed and you will have an opportunity for place- 
ment on the preferential hiring lists. 


Service as to whether your previous rejection was in fact 
based on a prior history of drug abuse, the court order 
provides for a hearing on the matter before an impartial 
referee. 


Excent as provided in the Court order, all persons who 
avail themselves of the benefits of the order because of a 
previous denial of employment with the Postal Service shall 
be deemed to have waived any and all claims for relief arisins 
out of that denial including back pay. 


Copies of the court order embodying the settlement, 
including the provisions of the new volicy authorizing the 
employnent of former drug abusers, are available during 
business hours (‘on-Fri 9-5)at the Postal Service personnel 
offices listed below: 


If there is any disagreement between you and the Postal~_ 


| 
| 
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U.S. Postal Service U.S. Postal Service 
Employment Section Personnel Office 
General Post Office Generel Post Office 
Room 330 Annex ilo. 1 
Cadman Pla 590 Grand Concourse 
Brooklyn, ene York 11201 Bronx, New York 10451 
U.S. Postal Service U.S. Postal Service 
Personnel Office Personnel Office 
General Post Office P.C.C. Station 
Room 3503 6th Street &, Northern Blvd. 
33rd Street & 8th Ave. Long Island City, J!.¥: Liic- 
New York, New York 10001 
U.S. Postal Service U.S, Postal Service 
Personnel Office Personnel Office, Room 224 
41-65 Main Street 88-Lo 164th Street a. 
Flushing, New York 11351 Jamaica, New York 11431 By 
U.S. Postal Service U.S. Postal Service 
Air Mail Facility, JFK Personnel Office, Room 110 
182-30 150th Road 550 Manor Road 
Springfield Gardens, N.Y. Staten Island, N.Y. 10314 
11431 
i vias U.S. Postal Service U.S. Postal Service 
} “850 Newara@ Turnvike Personnel Office 
ine Kearny, New Jersey 07099 1836 Mott Avenue 
a Far Rockaway, N.Y. 11691 
U.S. Postal Service 
Personnel Office, Room 102 : 
80 County Road 
Jersey City, New Jersey 07097 
o oo 
De a aie” You or your representative have a right to review 
ct to see if you would qualify under sea for a job. 
pw Ee ch tH eee : 
of * alr If you have any questions about this, please. call: ; 
Goa i 
Ha! Stuart Abramson, Assistant Regional Labor 
es Counsel for the Postal Service 


(212) 264-7404 


The Legal Action Center of the 
City ef New York, Inc. ! 
271 Madison Avenue Suite 708 ‘ 
New York, New York 10016 : 
(212) 679-6502 i 


Attorneys for plaintiffs in 
the lawsuit which resulted 
in the settlement order. 


— 
= 


Su ot. OAL ij 75a 


he ; b78 Letter of Elicabeth B. DuBois dated October 28, 1974 
Ira S. Bezoza, Esa. 


Williamsburg Neighborhood Legal Services 
260 Broadway 

Brooklyn, New York 11211 

(212) 782-6175 


Sincerely, 


United States Postal Service 
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| APPLICATIO!! POR RECONSTDERATION FOR POSTAL SFRVICE FeelLowiee 


If vou believe you were dented Postal Service ernlo:rent 
because of a history of vrtor drus abuse or because of 
artictnation in a methadone maintenance nroctrar, are vou 
‘ + ” y - ei? | 
vant to be reconsicered for such emrlevmen*t, con le e thts ; 
form and send it CFRTIPIEN MATL, RETUS RECFIPS PRATTSTER, 
| 


ito Michael Laraia, Director, Ofttce eal FEmnlovee Pelations, 
Un2ted States Postal Service, Northeast Pecion, vatr Post 
Office Building, New York, ". ¥. lore’. nes anmizentsen 
should be mailed as soon 2s noss* “ble ard must ke matled 

later than in order to receive consic Rien | 


ae ner ee eee 
Telephone Soctalt Security Munmher 


At which Post Office were you rejected for emvloyment? 


On what date were you notified that vou were rejected? 


State briefly what hapvered to make vou believe you were 
rejected for Postal Service emnloyment because of prior drugs 
abuse or participation in a methadone maintenance nrorran. 
Attach any available documentation related to your roa Ss 


sheets 2 


Se the bock of thts form or attach acaltionatl 
more svace is needed.) 


EXHIBIT 3 attachment 


SJviibe 
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Please indicate by checking one of the boxes below whether 
you choose to represent yourself or to designate someone’ to 
represent you in connection with your application for 
reconsideration. 


rae I will represent nyself. 


FN I would like 
> Wane) 4 


Tiitile Address 


(Telephone) i 


to be my representative. (This person 
need not be a lawyer. It may, for 
example, be a drug treatment program 
counselor. ) 


If you do not designate a representative at this time but wish 
to subsequently, please send written notification of said 
designation to Michael Laraia, Director, Office of Employee 
Relations, at the above indicated Postal Service address. 


If you want further information contact: 


‘Legal Action Center of the 
City of New York, Inc. 

271 Madison Avenue, Suite 708 

New York, New York 10016 

(212) 679-6502 


Attorneys for plaintiffs in 
the lawsuit which resulted ip 
the settlement order. 


-~or- 


Ira S. Bezoza, Esq. 

Williamsburg Neighborhood 
Legal Services 

260 Broadway 

Brooklyn, New York 11211 

(212) 782-6175 
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Dear Drug Treatment Program Director 


Pursuant to a court order settling 2 recent lawsuit, 
the United States Postal Service has adoped a new rolicy 
respecting the employment of former drug abusers. Under 
certain conditions former drug abusers, including particivants 
in methadone maintenance vrograms, will now be eligible for 
Postal employment. Enclosed is a2 copy of the Regional se 
Instructions which embody the new Postal Service Policy: 


As part of the settlement, the Postal Service has 
also agreed to reconsicer for emnloyment under the new. nolicy 
those persons who applied for career employment in the New 
York City area and who were subseauent to May’ 28, 1972, 
denied such employment due to their prior drug abuse histories. . 
Such persons are to be placed on preferential hiring lists 
if they meet the Postal Service's current suitability criterie. 


Your assistance in locating and identifying such 
persons would be greatly appreciated. Enclosed are three 
copies of a bulletin announcing the settlement that are 
designed for posting in your treatment center. 


It is essential that you act promptly if persons 
eligible for reconsideration are to have their applications 
considered. Persons seeking reconsideration for Postal i 
employment must mail a cony of the enclosed form entitled i 
"Application for Reconsideration for Postal Service Enploy- : 
ment", ,or a letter containing the information reauested there-, 
in, to Michael Laraia, Director, Office of Enployee Relations,: 
United States Postal Service, Northeast Region, Main Post 
Office Building, New York, N.Y. 10098 immediately (and in 
no event later than 31974). The sooner it is 
mailed the sooner their applications will be processed and 
they will have an opportunity for placement on the preferenti2 
hiring lists. The form must be sent by CERTIFIED MAIL, RETUR. 
RECEIPT REQUESTED. (If additonal copies of the form are ! 
needed for the use of your program's particivants, they may 
be reauested from Michael Laraia at the above address, (212) 
971-5438, or xeroxed from the enclosed copy.) | 


The form makes provision for a person to designate 
a representative to act on his/her behalf. This represen- ' 
tative need not be a lawyer. He or she may, for exanole, be jj - 
a drug treatment counselor, job placement specialist or other ; 
program official. H 


The court order provides that persons who avail ! 
thenselves of the benefits of the order because of previous ' 
denial of employment with the Postal Service shall be deemed 
to have waived any and all claims for relief arising out of 
that denial, inéluding back pay, except as provided in the 
order. ; 


Copies of the court order emtodying the settlement, 
including the provisions of the new po.icy authorizing the 
employment of former drug abusers, are availaole for inspec- 
tion by persons potentially eligible fcr reconsideration or : 
their representatives during business ‘ours (tton- Fri 9-5) at 


Postal Service personnel offices ies > 
listed below: | 
: i 
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U.S. Postal Service 
Employment Section 
General Post Office 
Roon 330 

Cadman Plaza 

Brooklyn, New York 11201 


U.S. Postal Service 
Personnel Office 

General Post Office 
Room 3503 

33rd Street & 8th Ave. 
New York, New York 10001 


U.S. Postal Service 
Personnel Office 

41-65 Main Street 
Flushing, New York 11351 


U.S. Postal Service 
Air Mail Facility, JFK 
182-30 150th Road 


Springfield Gardens, N.Y. 


11431 


U.S. Postal Service 
850 Neward Turnpike 
Kearny, New Jersey 07099 


U.S. Postal Ser 


U.S. Postal Service 
Personnel Office 
General Post Office 
Annex No. 1 

590 Grand Concourse 
Bronx, New York 10451 


U.S. Postal Service 
Personnel Office 
P.C.C. Station 


46th Street & Northern Blve. 
Long Island City, 1/.¥. 11101 


U.S. Postal Service 
Personnel Office, Roon 224 
88-40 164th Street 
Jamaica, New York 11431 


U.S. Postal Service 
Personnel Office, Room 110 
550 Manor Road 


Staten Island, N.Y. 10314 


U.S. Postal Service 
Personnel Office 

1836 Mott Avenue 

Far Rockaway, N.Y. 11691 


ice 


Personnel Office, Room 102 
80 County Road 
Jersey City, New Jersey 07097 


Copies are also available at the offices of the attorneys for 


plaintiffs. 


If you have questions about this please call: 


(212) 264-7404 


- or = 


(212) 679-6502 


Stuart Abramson, Assistant Regional Labor 
Counsel for the Postal Service 


The Legal Action Center of the 
City of New York, Inc. 
271 Madison Avenue, Suite 708 
New York, N.Y. 10016 


Attorneys for plaintiffs in 
the lzwsuit which resulted 
in the settlement order. 


| ~ 


Ira S. Bezoza, Esq. 
Williamsburg Neighborheod 
Legal services 
260 Broadway 
Brooklyn, New York 11211 
(212) 782-6174 


Sincerely, 
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United Staves »ostal Service 
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NOTICE OF SETTLE“EHT OF LAWSUIT AGATHST 


UNITED STATES POSTAL SERVICE Av OPPORTUNITIES 
POR Bu PLOY: R PORE DnvG ASUSERS 


Pursuant to a court order settling a recent lawsuit, 
the United States Postal Service has agreed to adopt a new 
policy authorizing the employment of former Gryg, abusers 
who are now drug-free as well as those who are participating 
in methadone maintenance treatment programs. Such peczsons 
will now be evaluated for Postal Service employment on an 
individual bests. 

The court order additionally provides that the 
Postal Service will offer reconsideration for Postal Service ) 
career employment to persons who applied for such employment 
in the New York City area and have been rejected since May 23, 
1972 due to their illicit drug abuse prior to the time of 
their application. Such persons are to be placed on pre- 
ferential hiring lists if they meet the Postal Service's | 
current suitability criteria. | 

Any person believing that he or she is entitled to 
and wants reconsideration for career Postal Service ata aiiers 
under the terms of this settlement should immediately woneaes” 


his or her drug treatment program director or counselor. 


Special application forms, together with further information 
regarding applicants' rights under the terms of the settle- 
ment, are available on request from Michael Laraia, Director, | 
Office of Employee Relations, United States Postal Service, 
Northeast Region, Main Post Office Building, New York 10098, 
(212) 971-5438. 


ry 


EXHIBIT 4 (enclosure) 
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EXHIBIT 4 enclosures should znclude: 
1. Resional Instructions (ExXIMIAT™ 1) 


2. Apnlicatiton for Pecons24eratZon 
for Postal Service Frrilovnment 


3. Treatment Program Bullentin 
(attached) (3 contes) 
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73-1478 MAILIIG LIST OF DRUG TREATEEIUT PROGRAMS 
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Adolescent Develonment Program - 
411 East 59th Street 

New York, New York 10021 

Dir. Robert Millman, M.D. 


“a Bellevue Hosvital Center 
lst Avenue & 27tn Street 
New York, New York 10016 
Dir. Bernard Salzman, M.D. 


Beth Israel Medical Center i s 

Morris J. Berstein Institute 

“ethadone Maintenance Treatment Program & 
Drug Addiction Service 

307 Second Avenue 

New York, tlew York 10003 : 

Dir. Harvey Gollano, M.D. 


Criteria Center, Inc. 

22 West 12th Street 

Jew York, New York 10011 
Dir. Carl Carter 


Director 

Beth Israel Methadone Maintenance 
Treatment Program 

ist Avenue & 26th Street 

New York, New York 


Director 

Bernstein Institute Methadone Maintenance 
Treatment Program 

251 East 17th Street 

New York, New York 


Director 

Bernstein Institute Methadone.Maintenance 
Treatment Program 

319 East 6th Street #1 & #2 

New York, New York 


Director 

Bernstein Institute Methadone Maintenance 
Treatment Program 

341 East 25th Street 

New York, New York 


Director 

Bernstein Institute Methadone Maintenance 
Treatment Program 

29 West 15th Street #71 & #2 

New York, New York 


Director 

Bernstein Institute Methadone Maintenance 
Treatment Program 

273 First Avenue 

ilew York, New York 


EXHIBIT 5 


‘ = ; 
yrn-Lir ee Ce ates Boe SCS 


“SJ¥inre 
72-1878 Bia 


a-99 Letter of Elieabeth B. DuBois dated October 23, 1974 


Director 

Court Employment Project, Inc. 
Manhattan Rorough Office 

346 Broadvay 

New York, Hew York 10013 


Director 

Court Emnloyment Project, Inc. 
Brooklyn Borough Office 

186 Remsen St. 

Brooklyn, New York 11201 


Director 

Court Employment Project, Inc. 
Bronx Brough Office 

501 E. 16l1st St. 

Bronx, N.Y. 


James Houghton, Director 
Fight Back 

1 East 125th Street 

New York, New York 10035 


Eleanor Holmes Norton, Chairperson 
New York City Human Rights Commission 
80 Lafayette Street 

New York, New York 10013 


Hugh Ward 

PACT , Inc. 

415 Madison Avenue 

New York, New York 10017 


Project SHARE 

c/o Hudson Guild 

441 West 26th Street 

New York, New York 10001 
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NOTICE OF SETTLEMENT OF LAWSUT™ AGATUSS 
UNITED STATES POSTAL SERUIC® AUN OPPABET™ THTES 
POR EMPLOWPEN FOR PORTER DPUA ANTSEPS 
| 


Pursuant to a court order settlinr a recent lawsuit, the 
United States Postal Service has arreed to adont a new rolicev 
author!zin¢q the employnent of former drug abusers who are nov 
Grug-free as well as those who are nerticinatinn tn methadors 
maintenance treatment nrorrams. Such nersens will now be e- 
valuated for Postal Service employment on an individual bests. 


The court order additionally rrovites that the Postal 
Service will offer reconsideration forPostal Service emolor- 
Ten persons who aonlfed for such employment in the Her 
Yor City area and have been rejectes since lay 28, 1972 due 
to Pen drug abuse}, Such rersens are to te nlaced on 
preferential hiring lists if they meet the Postal Serv2ce's 
current suitability criteria. 

“If you applied for career Postal Service erployrent 
in the New York City area and were rejected subsequent to 
May 28, 1972, and if you belteve that your rejection was for 
reasons related to a drug abuse history, and you now. want 
reconsideration for ea postal jot, please fill.in the attache? 
form inmedtatelv, and send it CERTIFIED MAIL, RETURN RECRIPT 
REQUESTED, to “ichael Larata, Director, Office of Emnloyee 
Relatiorm United States Postal Service, Northeast Rerion, 
Main Post’ Office Building, New York, N.Y. 19098. It must te 
mailed no later than +» 1974, in order for you to 
be el:fible for reconsideration under the terms of the court 
order. The sooner it is mailed the sooner vour anni 2caticn 
w21l be processed and you will have an opnortunZty for nlace- 
ment on the preferential hiring lists. 


If there is any disagreement between vou ane the 
Postal Service as to whether your rrevious rejection was in 
fact bused on a prtor history of drug abuse, the court order 
provices for an imrartial hearing on the matter. 


The court order provides that versons who evatl them- 
selves of the benefits of the order because of a previous 
dental of employment with the Postal Service shall be deenea 
to have waived any and all claims for reltef artsing out of 
that a@enial, including back pay, excent as proviced in the 
order. 


Coptes of the court order embodying the settlement, j 
including the vrovistons of the new nolicy authoria2iner thede 
employnent of former drug abusers, are available at aj Posts 


Service versonnel offices listed below during businés§S hours 
(Mon-Fri 9-5): 


U.S. Postal Service U.S. Postal Service 
Envloyment Section Personnel Office 
General Post Office General Post Office 
Room 330 Annex "Io. 1 
; Cadran Plaza ; £00 Grand Concourse 
Brooklyn, New York 11201 Bronx, New York 10461 
U.S. Postal Service U.S. Postal Service 
Personnel Office Personnel Office 
i General Post Office P5C.0. Strtcon 
: Room 3503 hEth Street & Yorthern Blive. 
33rd Street & 8th Ave. Lone Island City, #.¥. iio 
; | New York, New York 10001 
i EXHIBIT 6 
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d-99 ; 
U.S. Postal Service U.S. Postal Service 
Personnel Office Personnel Office, Room 224 
41-65 Main Street 88-40 164th Street es 
Flushing, New York 11351 Jamaica, New York 11431 
U.S. Postal Service U.S. Postal Service 
Air Mail Facility, JFX Personnel Office, Room 110 
182-30 150th Road 550 Manor Road 
Springfield Gardens, N.Y. - Staten Island, N.Y. 10314 
11431 ee. 
U.S. Postal Service U.S. Postal Service 
850 Neward Turnpike Personnel Office 
Kearny, New Jersey 07099 1836 Mott Avenue 

Far Rockaway, N.Y. 11691 ° 


—* 


U.S. Postal Service : 
Personnel Office, Room 102 ‘ os 
80 County Road pe 4 
Jersey City, New Jersey 07097 a eh 

7 . 


~= 
= 


. 140 ms Z 
——You or your representative have a right to review cnede 
to see if you would qualify under trep for a job. : 

pin” fre ira | 
If you have any questions about this, please call: 


Stuart Abramson, Assistant Regional 
Labor Counsel for the Postal Service 
(212) 264-7404 


-or- 


The Legal Action Center of the 
City of New York, Inc. 
‘ 271 Madison Avenue, Suite 708 
New York, New York 10016 
(212) 679-6502 | 


ne heen: mentee amen ee nema cae Nannie ty Hee mF 


“aie 


Attorneys for plaintiffs in 
the lawsuit which resulted 
in the settlement order. 


Ira S. Bezoza, Esq. 

Williamsburg Neighborhood Legal Services 
260 Broadway 

Brooklyn, New York 11211 

(212) 782-6175 


j 

H 

| 

| 

| 

| Sincerely, 4 
I 

| 

j 
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; 
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Fane (re Tour of New York City Transit Facilities) 


UNITED STATES DISTRICT COURT 


SOUTHDORN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., 
Plaintiffs, : 42. Civ« S307 
Vv. 


NEW YORK CITY TRANSIT AUTHORITY, H 


Defendant. : 
ee a ee ee em ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 
BEFORE: HON. THOMAS P. GRIESA, 


District Judge. 


New York, New York 
November 27, 1974 - 2:30 


PRESENT: 


ERIC D. BALBER, Esq., 
ELIZABETH B. DU BOIS, Esq., 
Attorneys for Plaintiff. 


JOHN G. DE ROOS, Esq., 


Attorney for Transit Authority, 
By: GILBERT T. DUNN, Esq., 


of Counsel. 


4. ICHAEL WEBER, Esq., 
Assistant Corporation Counsel, 
Attorney for Civil Service Commission. 


an 


oo 
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(Case called) 
THE COURT: We will make this short, but I think 


something should be put on the record. My clerks will 
be down in a minute. 

What we have made up is a memorandum or really 
basically an outline of the tour based upon our notes 
and let me be more specific. 

The record should show that counsel for the 
parties, at least counsel for the plaintiff and counsel 
for the Transit Authority and myself and my two law 
clerks toured various Transit Authority facilities on -- 
what was the date? 

MISS DuBOIS: The 13th, I believe. 


THE COURT: -- on November 13th. Both of my 


nee RCA 


clerks took notes during the entire time. Those notes 
I would like marked as Court's exhibits and they can be 
inspected, of course, by anybody. 

On the basis of those notes my two clerks have 

‘a 

gotten up a meniorandum which I would like marked and 
introduced into evidence. 

Now, that is, of course, subject to any 


corrections or any additions that any party wants to make, 


but it is a start, and I think it is accurate as far as 


it goes, but it is, of course, subject to correction and 
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to 


supplement. 
We also took some photographs, some of the photo- 
graphs I think should be introduced in evidence. 


7h Court's Exhibit A will be the memorandum of my 


two law clerks, Jonathan Mark and Kathleen March, based on 


7 | their notes taken during the tour of the Transit 


8 | Authority November 13, 1974. That will be Court's 
if 

9 |i o. 

cu Exhibit A. 

10 i (Court's Exhibit A was marked.) 


THE COURT: We have got copies. I don't have 


| 
12 | the notes themselves, but they can be marked subsequently. | 
13 | Now, the photographs, a number of photographs 
4 t were taken, some of them I think should be introduced 
15 | into evidence because they do show facilities and jobs. 

| 

16 Others are just of the people involved, which are just r, 
i maybe of interest for the pleasure of it. Anybody who 
18 wants to look at those or get copies, they can, but I 
19 : do want to get --, my law clerk has laid out money for film 
20 and for the prints, and I do want to get reimbursed 
21 because this is evidence in the case, and I want to get 
22 | reimbursed for the costs of the photographs to be intro- 
23 duced into evidence. 


There are twelve of these photographs and 


i we will put them in an envelope and consider that they 


an 


~) 


290a 
6 soak Transcript of Proceedings November 27, 1974 4 


are Court's Exhibit B. 

(Court's Exhibit B was marked.) 

THE COURT: The cost of the film and the ents 
cpment for those twelve photographs, which are being 
introduced in evidence, is $4.83, and I would hope that 
you can manage to reimburse Mr. Mark very promptly. 

If you want to look at these other photographs of our 
shining faces, if you want to look at those, why, see 
Mr. Mark. 

MR. DUNN: Your Honor, were you addressing me when |: 
you said to reimburse Mr. Mark? 

TEE COURT: I think it should be split or wheheves 
you want to do, but I just want him -- 

MR. DUNN: Whatever is the Court's pleasure. 

THE COURT: Could one “f you give him some money 
now and then divide it up? I think it should be split 
among the three parties. It is not a tremendous amount. 
Just take care af that, will you, please? 

I want to make it clear, in that memo, if 
there are any things that need correction or supplementing, 
please do what you feel is necessary. 

Furthermore, that memo is listing very good the 


names of all the people that we saw during that tour anda 


if anybody feels that the testimony of any of those people 


or 
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is necessary, then again that is an option which is open 
to the parties. In other words, if we want to do anything 


more to fill out the information about that tour or 


anything related to it, why, it is up to the parties. 
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TRANSIT AUTHORITY TOUR 
November 13, 1974 
BEAZER v. NEW YORK CITY TRANSIT AUTHORITY - 


(72 Civs $397) 


3:00 P.M. - Tour group assembles in Transit Authority 
Command Center at 370 Jay Street after a 
short conference involving Judge Griesa, 
Mr. DeRoos and Ms. DuBois. The entire 
group met and was introduced in the Transit 
Authority law library. 


Mr. McLaughlin is the leader. 
I. Office Work at Jay Street (370 Jay Street) 
A. Office for Operations and Maintenance. 


Executive Officer - Mr. Berry 
Mr. J. Minogue briefs us. 


This office records and analyzes the On Time 
Performance of trains. It keeps lists of late 
and on-time trains and records the statistics 
of the R/R's operations -- e.g., the percentage 
of on-time trains in a given period. 


Job titles: 
(1) Dispatchers 
(2) Trainmasters 
(3) Analysts 
(4) Supervisors 


work in this office. The office is operated on 
a 24-hour basis and constitutes an "operations" 
group. 


Personnel connected with the office also go out 
into the field and survey R/R operations. 


“Pit SESE « Bit KTAGAT. NAW 1?Pr WACN'T Warv felilaayr i 
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Clerical Office 


Looked into typical clerical, i.e., "non operations” | 
group office, particular office handled routine 
correspondence. 


Job titles: city wide clerical titles, plus 
supervisory personnel. 


Generally: 370 Jay Street is the main TA building. 
It houses the only business office connected with 
the TA. 2500 employees work in this building; most 
of them work 9-5. 


In addition to the Jay Street building, there is a 
large office at 53rd Street; various small offices 
in substations, and clerical and engineering staff 
at the various shops. 

Command Center 


Anthony Stefanack - Superintendent in charge. 


The Center maintains radio communications with its 
trains, other R/Rs and the news media. 


80 people work in the Command Center. Each of the 
3 divisions has a 7-man team plus 3 radio dispatchers, 
2 assistant dispatchers. 


Job titles in Command Center are: 


(1) Trainmasters 


(2) Console Dispatchers " 
(3) Asst. train dispatchers 
(4) Analysts ° 


(5) “Supervisors 


Personnel in the Command Center need a minimum of 
1 year experience in the field. Most presently working 
there have 10-15 years experience as dispatchers. 


If a train is in trouble the Command Center is 
notified by radio and they communicate with the 
motorman and work cut a solution. (Motorman notifies 
passengers by train PA system but 1,000 cars don't 
have PA system). 


nu = DAYIFY NAS NAY AMAna 3 ama mat hamew T Bhan een Lee BK i 
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A master board will show train movement to 
Command Center personnel when the board is 
fully installed -- only one section of the 
display is currently operational. 
II. Boro Hall Station 


Briefed by Station Master, John Rockfield, on 
Guties of Station personnel. 


Job titles: 


(1) Railroad Clerk 


Works on one of three 8-hour shifts, 
OeGey 1 Deters 2. Meicd PeMeo lL PM, 
11 P.M.-7 A.M. 


Duties: 


Sale of tokens 
| Travel information 
Collect money 
Note: the Clerk is solely responsible 
for the money that comes in to 
the Station in that he/she 
collects the money and counts it. 
However, the money is recounted 
ae at Jay Street, after it is picked 
' up by collecting agents who put 
it in sealed bags. The Clerk may 
be the only employee in the 
a. station between rounds of police 
“ and porters, etc. 
Railrvad Clerk is a bonded employee. 
1 Clerk per station is the rule, 2 
in busy: stations. ‘ : 


k* 
(2) Transit Police 


2 or 3 transit police work either at fixed 
posts or roving posts. There are few of the 
- former positions. Most police work on roving 
¢ duty. Sometimes, e.g. at rush hour, police 
. direct traffic (pedestrian) in the tunnels. 


(3) Platform Conductor 


When they are assigned it is usually for a 
2-3 hour period during rush hour. 


¥¥ Repo 


if necessary. 


rt accidents or other emergencies, and render assistance 


- 3- 


aes: 


295a 
Memorandum of the Court 


Station Porter 


Cleans station area. Generally assigned to 
2, sometimes 3, stations. Station porters 
work an 8-hour shift, e.g. 8 A.M.-4 P.M., 
some 8 P.M.-4 A.M. 


In addition to cleaning station, Porter can 
substitute for the Railroad Clerk if per- 
mission is obtained from Jay Street for the 
substitution. Station Porters are bonded 
employees. 


Other Station Perso :nel 


Other station personnel include special 
cleaning crews -- also titled as "Rail- 
road Porters." They do heavy cleaning in 
the station such as hosing down stations, 
cleaning tile. 


III. Clark Street Tunnel 


Drainage and pump room, located between tracks, 
underneath the East River. Pumps are automatic, 

but employees must come here to maintain the 

pumps. There was a serious fire at this particular 
pump room last year, causing adverse publicity. 

Room may be reached by having train make special stop, 
or by walking along a catwalk for about 12 feet. 


Iv. Marcy Avenue Switching Tower 
jarrator: P. Roche, trainmaster 


Job titles: 
(1) Towerman 

Runs the tower. Duties: Operation of 
signals to traffic on either side of the 
Williamsburg Bridge. Operation of switches 
that set train routes. 
Note: The only error possible is switching 
trains to the wrong track -- putting 
express trains on local track and local on 
express track. The nature of the switch- 
ing machine prevents setting up head~on 
collisions of trains. 2 shifts at this tower 
6 A.M.-2 P.M., 2 P.M.-10 ¢.«. Busy towers 
have 3 shifts. 


Ad 
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The towerman sets switches according to 
a schedule. He signals motormen regard- 
ing the route set up. 


Green = Main route 
Yellow = Diverging route 
Red = Wrong route 


If a motorman sees red he calls Command 
Center to verify the change. Command 
Center tells him whether to accept the 
route or wait for a change. 


Other Workers Assigned to Each Tower 


(2) Signal Maintainer 
(3) Signal Maintainer's Helper 


Overcome malfunctions in the system under 
their supervision. Their job is to get 

out on roadbed and maintain and repair 
switches, Signal lights, etc., including 
manual operation of said signals in case of 
malfunction. They check the section every 
day and overhaul all switching and signalling 
equipment every 30 days. 


No signal man on night shift. 


Depart Tower 5:15 PM. 


\ V. Marcy Avenue Breaker House 


Circuit breakers in the 600 volt system are 
maintained here by a Power distribution maintainer. 
No operator is necessary, as breaker nouses are all 
automated. 


Terminal - East New York Bus Depot 


Ferrow briefs group. 


Downstairs: K : 
Job titles, Gownstairs in depot: 


(1) Bus operators (drivers) 
(2) Yard Dispatcher 

Assigns routes to drivers. 
(3) Bus maintainer B (mechanic) 
(4) Bus maintainer A (body work) 


(5) Bus maintainer's helper B 


- 5 - 


(2) 


[James Rogers 
4250 UP <M 
12:30 A.M. 
shift] 
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Bus maintainer's helper A 
Car cleaner 
Foreman 


7 o'clock buses come in 


All buses get (at least once a day) 
Fuel ‘ 
Money removed by Keene Machine 
(machine sucks money ovt) 
Outside washed by machine -- (if bus 
is very dirty men clean it manually) 
Inside cleaned by car cleaners, 5 at 
night, 2 in the daytime. Car cleaning 
done at night so when the "hawks" 
(people who go out at 12 midnight or 
1 A.M.) go out they go out clean. 


Maintenance 
(a) Deferred maintenance 


(b) Inspection. 
Sometimes buses are steamed and washed 
so mechanical troubles covered by dirt 
will be uncovered and spotted -- 1] man 
operates the steaming machine. 


(c) One foreman supervises the workmen who 
are divided as follows: 


(i) Bus maintainer B's - Bus maintainer 
B= mechanics 


(it) Sus maintainer A's - Body and 
fender repairmen 


(iii) Maintainer Helper B's ~ mechanics' 
helpers 


(iv) Car Cleaners 


(a4) The bus is inspected. Troubles are 
noted and the foreman assigns work to 
the "pick-up" men -- mechanics who 
actually do the work. 


(e) There are 2 shifts in the dept. 
30 employees in the day 
40 at night. 


(f) This garage has no road crew,. Other 
garages tow in this depot's buses. 


~ 6 - 
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Third Floor East New York Bus Depot. 
Mr. Bernstein guide. 


Command Center for Surface Transit for the entire 
city. There are 11 TA depots through the city and 
each one has a dispatcher here. Also 10 MABSTOA. 
Anyone with car radio calls in here for assistance. 


Job titles: 
All personnel here are dispatchers. 
Second Floor East New York Bus Depot. 


The Shop. Main shop has a few hundred workers. 


Foreman Mr. Gallagher 


(1) Oversees 150 people during the day. 
These people are Bus maintainers B. 
In addition to the 150 there are 7 
foremen. 


(2) Plus 90 Bus maintainers A do body 
reconstruction in this shop. 


General information: re towers — Utica Avenue 
In station saw dispatchers office. Tower was 
350 feet out of station. 


90% of towers are not in the stations on the 
BMT line; most are well outside the stations. 
On the other lines, many towers are in, or very 
near stations. 


Towerman must ask permission to walk from station 
to tower. 


Visit to Utica Avenue is to illustrate access 
difficulties. We observe without going to the 
tower. The machine in the tower is like the one 
at Marcy Avenue -- maybe a newer version, though. 


Plaintiff Carl Beazer points out and Defendants 
confirm that tower employees are often dropped 
at tower by trains, though theoretically rule is 
only those carrying equipment may be dropped off. 
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VII. Coney Island Yard 
800 car capacity, 200 acres. 
Job titles include: 
(1) Motormen 
(2) Car cleaners 


Cars here for inspection, storage and cleaning. 
Exterior car cleaners work 10 A.M. - 3 P.M. 


A. Car wash area 


Automated, mid-yard. 300 cars washed/day. 

Visit here shows access problems. 

Crossing tracks and 3rd rails is the hazard. 

3rd rail is always covered on this R/R. 

Personnel working at the car wash report to the 
shop and then come here. Car wash is a day only 
operation - thus tracking crossing is in daylight 


Interior car cleaning is a night shift. 10 P.M. - 
6 A.M. It seemed to be done near the main 
building. 


B. General information re car cleaning by Burr 
Hamilton, superintendent of car cleaners. 


(1) 900 car cleaners in whole system. 
(a) 75% work 10 P.M. - 6 A.M. snvit. 
(b) 40% clean inside of trains. To 


[Men work do so they must cross tracks. 
alone or in (c) Lay-up areas -- some express trains 
pairs ac- lay-up in middle of tracks and must 


cording to job] be cleaned there. 
[Helpers work alone] ts 


(2) Other special cleaning jobs 
Compressed air blow outs prior to 
inspection. 50-60% of car cleaners 
work in shop doing this. These men 
work alone. 


ues (3) Supervision of cleaners. 


fen report to the Barn but they go to work 
alone. They must check out at the Barn - 
or call in if they don't come back to 


Sealy ea eredere ora 
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check out because they are working 
at an outlying location. 


(4) Foreman -- there is one for approximately 
every 20 men. 


General information re Mechanics. 


(1) 4,000 mechanics work for the whole 
subway, mostly day work. 


(a) 2,200-2,400 work in 2 main shops 
where heavy work is done. Rest 
are scattered. Most work days. 


(2) Two inspection divisions employ mechanics. 
Coney Island Yard. 


207th Street Yard in Manhattan -- the 
latter is a large yard but not a major 
inspection point. 


Other workers in yard include motormen. 
They move trains in the yard 

Remake trains 

Move trains into passenger service 


Signal maintainer Moreno shows us the yard signal 
room. The room is full of electronic equipment 
some of which controls the safety system installed 
on the tracks -- automatic braking mechanism, for 
example. 


Also saw large circuit breaker house for yard. 


Motorméen, Eryan McLean demonstrated operation of 
train as follows: observe signal lights, train 
cannot move until red signal changes, since if 

it passes red signal a tripping device on track 
will activate train brakes causing automatic 
emergency s.op. Motorman is to regulate speed 
according to signals plus T.A. rules. Violation 
can activate automatic braking device. Emergency 
stop can injure passengers. The motorman cannot 
control which route he is 
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switched onto, though he can stop and 
radio to confirm route is correct, etc. 
Key turns on power, basic operation is 

by combined throttle - brake lever. This 
lever has a deadman's feature - i.e., it 
must be depressed to operate the train, 
any let up in the pressure and the train 
stops automatically. McLean works only in 
the yard, this is a "seniority job" -- i.e., 
a sought-after positicn that only a worker 
with great seniority can get. 


Conductor's duties were also explained. 

The conductor rides in middle car of train 

of over 4-car length, and in end car of 4- 

car train. This job is to watch passengers 

out the window of the train when it stops 

at station, and control the opening and 

Closing of train doors. He communicates 

with the motorman by intercom, in mewer cars, & also 
announces stations, delays to passengers. In 

all cars, the motorman cannot meve the train 

until a light on the instrument panel (wired 

to the door circuitry) lights, signifying 
all doors are closed. To operate the doors, 

he pushes a button on the side of the train 

he wants to open the doors on. It is possible 

to open the doors on the wrong side, and 

McLean said this has happened. 


VIII. Coney Island Yard Control Tower. 


A. 


Tower control sets routes as per schedule. 
Sets switches. If job is done incorrectly ) 
cars bunch up. 


Lay-ups are not scheduled in advance as are 
routes. Lay-up schedules are made up by the 
terminal operator every day. 


Training for yard towerman 


(1) 2 weeks of schooling in which towermen 
learn symbols used on the display board 


(2) 50 day on the job break in period. 
(3) Interview with Towerman Tom Westermier. 


Been with T.A. for 7 years. A tower 
man for 6 years; 4 years at yard tower. 


~ 10 - 
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Started as R/R clerk and took promotional 
exam for towerman. 


D. Yard-masters 


also occupy this tower. Their board allows 
1 button set-up of a multiple switch route. 


IX. Coney Island Inspection Shop 


A.C. Herrington, Superintendent of Maintenance 
Coney Island Shop is guide. {Bill Hamilton 
supervises Herrington] 


A. Here inspectors check the electrical systems 
in the train from pits below the cars. We 
watch inspectors replacing electrical switches 
that the motorman controls in moving the train. 
200 CMA's work here in 3 shifts. 
B. Sweep outs 
Cars are swept out every day. We pass such a 
sweep out in progress. 
After an inspection cars get a full cleaning -- fe 
graffiti removed, paint is touched up, floors . 
.are mopped. -- This occurs every six weeks. 
We observe several newly cleaned cars. 
Car cleaners can take exams for promotion to other 
jobs, such as booth attendant, station worker, etc. 
X. Coney Island Main Shop 10:15 P.M. 
Cars that can't be inspected in the barns are 
overhauled here. This is where heavy work is 
done, using large overhead cranes and heavy 
power machinery. Most people in this shop work 
in the day. There are: 
60 CMB's (mechanics) 
350 CME's (electricians) 
200 CMA's (body workers) 
45 cmc's (mechanics) 
75 CMF's (truck maintainers) 
A. Drop table area. 


Operates 24 hours a ¢lay. Old trucks (wheel 
assemblies) are removed from car bodies; new 
ones are installed. 


= 11 - 
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Truck repair area. 


Trucks are received here from the truck drop 
area for partial or full rebuilding. 


There are a few men on the midnight shift in 
the truck shop. More men work the midnight 
shift in the wheel and axel area. 

Sheet metal shop -- day only. 


Electrical repair shop -- day only. 


Body and heavy electrical work is done by CMA's at 
the main shop. 


One side of the shop is for long-term jobs (1 to 3 
weeks). We see car bodies cn horses; slated for 
rewiring, etc. 


Other side of the shop does short term work. 


TOUR ENDS 10:53 P.M. 


J. Mark 
11/14/74 from 11/13/74 tour note 


K, March : : 
11/15/74 from 11/13/74 tour note 
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cio at vides aula sae gach alla tec atu coc steal bis usc ein x 
CARL A. BEAZER, et al., oe 
Plaintiffs, : 72 Civ. 5307 
Vv. 


NEW YORK CITY TRANSIT AUTHORITY, : 


Defendant. 


BEFORE: HON. THOMAS P. GRIESA, 


District Judge. 


New York, New York 
November 2/7, 1974 — 2:30 p.m, 


PRESENT : 


ERIC D. BALBER, Esq., 
ELIZABETH B. DU BOIS, Esq., 


Attorneys for Plaintiff. 


JOH G. DE ROOS, Esa. , 


5 


rs 


% 
rs 


Attorney for Transit Authority, 
GILBERT T. DUNK, ESq., 
of Counsel. 


:1:CHAEL WEBER, Esq., 
Assistant Corporation Counsel, 
Attorney for Civil Service Commission. 
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we * * 
9 | I em still bothered to some extent by the proble 
10 | =het I raised right at the beginning of the trial, and that 
; 
ll is I em not satisfied that the Transit Authority has done 
12 its homework in working cut its policies. 
13 | I was tcld by ons or two of your witnesses, 
14 | Mr. McLaren perhaps, and maybe the doctor, what was his 
st 15 4 nena. += 
16 | MR. DUNN: Dr. eneke: 
17 THE COURT: No. 


18 MR. DUNN: Dr. Lanzetta. 
19 THE COURT: I was told by Mr. McLaren or Dr. 


20 Lenzetta or both that there is now being initiated a kind 


at of 2 reconsideration and that the firs* step occurred 


23. || occasion to re-examine what it's policy was on bus drivers 


24 || and the question came up in ¢his form: 


’ 25 || : Will we maintain a blanket exclusion cf past and 


22 sometime recently when the Transit Authority felt it had 


to 


19 


Za 
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present narcotic, including methadone people for the aetien 
cof bus driver. That was reconsidered and the answer that 
«hsy came up with is yes, we will maintain our blanket 
exclusion. 


You recall thet testimony? 


MR. DUNN: I do recall that, yes, your Honor. 


* 
¢ 
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2 THE COURT: All right, now, it wasn't very clear 
3 to me when this re-examination was going to be pursued for 
4 | any other positions and I kind of got the idea that it 

; 5 was uncertain when such a’ re-examination would be 
6 triggered and it might he triggered only when somebody 
7 | would be applying. Suppose a methadone patient came in 
| 
8 i and applied for a position as mechanic; then you might 
9 | be willing to consider whether to keep on with your 
10 |i blanket exclusion of that mechanical job. : 
uN I don't think that is a very satisfactory state 
12 of affairs. Apparently, the Transit Authority has 
13 |i decided that it is worth some reconsideration, but you 
i | are going about it in a way that you might consider one . 
15 | category this year, another category six years from now 
16 i or never. | 
Ww | I don't understand, if you feel that this problem 
18 | is of any importance to you, I do not understand why ' 
) 
19 | you are not at work re-examining the situation as to all | i a 
20 | categories of employment. | ; 
| are 

21 | Now, if you are trying to pass the buck to me, iy 
22 you will end up doing it maybe, but I don't think 
23 that is a very satisfactory thing. You are the employer. 


You should do the job. And it's not satisfactory to me to 


be worrying about these questions when the Transit 


"| 


| 
| 
| 
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to 


Authority has not done it, and nothing I have heard has 


3 | indicated to me that there has been any comprehensive 

4 examination of the ability of a past drug addict ae 
re} 

5 | present methadone patient to perform Transit Authority 

6 | - 


jobs, and I mean a comprehensive look at the jobs from 


top to bottom or side to side, or whatever way you want 


we 


S| to say it. 
I heard the testimony of Mr. McLaren, the a 
10 emphasis was on the risky jobs. He didn't tell me about : 
: ll ' any reasons why people in clerical positions or really 
2 | in cleaning and dusting positions -- there were lots 
13 | of jobs that really weren't covered by anything that has 
14 be.» told to me so far as to any rational reason why methadone 
15 people can't b» employed. 
16 I don't think the Transit Authority has even 


| 
- 17 | thought about it. 
| 


this for the 12th. You have got to face the problem of 


18 We did have a session one day and we talked about 
| some kind of a settlement and the way it was left was < 
20 ! that maybe after the proof had progressed to a certain i 
21 : point and everybody had gotten educated a little bit, y 
22 ! Maybe something could be considered. fT think you ought a 
: 2B : to think about i+. sy I think you ought to at least, | 
| and I guess you iiaz but you had better be prepared on 1, 
| 
| 
| 
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ta 


whether, even if your policy is valid with respect to the 


| 
| 
| 
3 | people like motormen and, you know, that class of people, 
4 even if it valid, the question still remains is it : 
5 | overly broad? If it is overly broad, it is unconstitutional 
6 I guess. 
«: 1 | That is what I really don't think we have heard 
: 8 anything about so far. We have had everlastingly the 
9 ! emphasis is on the people who have to crawl over third 
10 rails and handle trains hurtling through the tunnels, 
11 and so forth, and your case is very persuasive on 
12 divin people, but that isn't the only other peorle who are 
13 | employed by the Transit Authority who don't take trains 
14 | that are hurtling. 
| . 
, 15 | I don't understand why you can't get busy and 
16 | figure out and saieie ee this review. Why does it just ’ 
17 have to wait? 
18 MR. DUNN: I think, your Honor, that as Mr. McLare 
19 | testified and as he will, I am sure, reiterate on the 
20 | 12th, that there has been a re-examination of the 
AR) | 
f 21 | Authority's policy. 
bed | 22 | THE COURT: He told me on one category of bus 
e 3 | driver. 
24 MR. DUNN: That may be what he said and I hope’ 
. 25 | I am not misrepresenting what the policy is. Mr. McLaren 
! 
x 


yor 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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is the one that would testify as to that, but I think 
it is pretty much an across-the-board reQexamination 
and -- ; 

THE COURT: I would really like to see some 
testmony about that. I don't think I have heard 
anything. 

MR. DUNN: It is aimed particularly, your 
Honor, at the former drug addict, not the addict that 
is being maintained on methadone. 

We have not considered employing persons on 
the methadone programs. 

THE COURT: Mr. Dunn, most of this case relates 
to the people now on methadone. There has been very, 
very little evidence about the characteristics of 
epople who claim to be former heroin addicts who are 
completely off heroin. You know, as an original 
proposition, I would think they would have the strongest 
bet, but the evidence -- very little evidence has dealt 
with them, and to the extent it has, even the methadone 
clinic pople get on the stand and say that their people 
are a lot better than the people who claim they are off 
of it, so the people who you would sort of, in the first 
instance, assume are the best off, have been mclcneted 


to the position of being a higher-risk group than the 


ts 
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methadone peonie. 

Most of this case has been on the present metha- 
done people, 36,000 of them in this City and they need 
jobs. Now, if you tell me that the Transit Authority 
really hasn't given any consideration to that question, 
then that leaves me -- that to me is a very serious gap. 

MR. DUNN: I would say this, your Honor: the 
question has been considered and the Transit Authority 
has not changed its position with respect to the methadone 
patients, the position being that the methadone patients 
present an additional ris, an additional burden to an 
employer and that there is no Constitutional basis -- 

THE COURT: Mr. Dunn, I know the position, but 
I am saying to you that when your witnesses come back 
next Thursday, if nobody else asks them, I will ask them 
in a lot more detail, and I don't care how many hours we 
go through. We can resume -- It isn't a one afternoon or 
a couple of hours' shot. We are going to pursue these 
people and I am going to find out exactly what they have 
done to formulate and reconsider their policies on all the 
people involved here. 

Mr. McLaren was on the stand before and I very 


much appreciate him coming in on short notice, but ths : 


was just an introduction, and I want this gone into much 


: 
| 
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more thoroughly and I don't care how many hours it takes, 
because I feel that we no: only have to get the facts 

out about the employment requirements, but I want to know 
what the Transit Authority has or has not done inside 
itself to rationally formulate a review of its polices 

on the methadone patients and see what they have done 


on the different categories of employment and so forth. 


I think the answer is already in the record. 


You really haven't done much of anything. 


| 

| 
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MR. DUNN: Your Honor, I will have Mr. 


| 
| 
3 | McLaren here on the 12th and I will be very pleased 
| 
| 


to have any other persons suggested by Mr. McLaren, 


SS, 


5 jj or persons I think might be appropriate to answer the | 
~ 8 ! Court's questions in that regard. If Mr. McLaren's 
i | answers are not as complete as the Court requires, I 
§ will have other persons here present. 
9 THE COURT: One ;* thing I woul. (like you 
10 to consider is this: I am not at all satisfied that I 
| 
* 11 have a complete picture about methadone or about methadone 
12 | clinics. What I am afraid of is that this is one of | : 
13 | these things on which opinions, expert opinions, medical | A 
14 | results can shift. 
. 15 | I have gotten a great deal of evidence about the Q 
16 | Beth Israel and similar programs. I asked for more evidence 
17 | about the methadone patient programs, and the answe: to that| < 
18 was the last witness, the lady who works for the monitoring a 


| really not very much. I don't feel like I know anything 


19 agencies, and she has a certain amount’ of knowledge, bu’: 


with Dr. Lynch, but there is, I am sure, a lot more to the 


% 
2 21 | at all about methadone programs outside of this highly wa 
22 | selective Feth Israel type program, and I am surprised 
23 | that the Transit Authority introduced as its only witness 
| : 
24 | about methadone this Dr. Lynct:. There is nothing wrong 
. ! 
i 
1 
! 


qr 


~] 


y Pe B R 
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story. 

What I am really saying is that if this were 
a case about who owned a diamond ring, then let the 
litigant -- the adversary process would take over, and if 
the plaintiffs put on the best proof -- the Court doesn't 
have to worry about whether enough evidence is brought 
in. Let the parties put on what they want and leave it 
at that. But this isn't a case about who owns a diamond 
ring; this is a case that 1 fell -- and I don't want to 
exaggerate its importance, but I think this is a case 
of, really, extreme public interest, and I am concerned 


about the questions raised by the plaintiffs, because that 


is a very seriou: social and Constitutional problem, of 

how to deal with this large group of people who are 

trying to rehabilitate themselves fron drug addiction. 

They have re*sed = wery seious problem. 7 
| 


At the same time, I am very concerned about tine 
Transit Authority's position, because it has the problem 
of what standards to set so it protects the safety of 
the people, the customers, and operates efficiently. 

Both sides raise questions which are really 
very important to the public interest. 

I want to get my questions answered and I fell 


that if the parties themselves do not put on adequate 


o 
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315a 
+ aes Transcript of Proceedings November 27, 1974 29 
proof, am going to take steps to get it, and I don‘t 


think I have gotten the whole story on methadone, I don't 


think I have gotten the whole story on methadone 


clinics, and I feel, Mr. Dunn, frankly, and I think you and 
your side have just, you know -- I am not voicing any 
criticism about how you handled the case, because you just 
did sptendidly, but I think that maybe you have -- all 
I can say is that I think there is more to be told, and 
I want to get a mass of proof on the plaintiff's side. 
There are very sincere people coming in who are 
associated with methadone programs and it stands to 
reason, it seems to me, that I have to be concerned about 
whether that is a balanced view. 
Dr. Lynch came in and Dr. Lynch is a kind of 
a theoretical fellow, and I think you had better consider, 
and if you don't, I will call the witnesses on my own, 
whether there is more to be done to create a balanced 
view of the methadone picture, the effectiveness of these 
clinics and the good and bad aspects of pS clinics. 
I have a feeling that right now there are 
people who are attempting in the best faith in the world 
to use methadone to help these drug addicts and, really, 


they don't know anyplace else to turn, so they turn to 


methadone. 
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At the same time, people are beginning to worry 


about methadone. Maybe that began some time ago, but 


w i) 
————$<—$—$—$—$—— $$ 


4 they will, and this happens in any situation like this, 

\ 
5) people will begin to worry and five years from now the 
6 view of experts on methadone could be completely different 
q from what it is right now. 
8 } I don't want to write a Constitutional decision 
9 about methadone and have it end up as a thing that is a 
10 | kind of variable, that someone has a Constitutional right 
ll | today and five years from now the medical opinion is 
2 | all different and they don't have the Constitutional 
13 | right. That is not dealing in a sensible realm of 
14 1 Constitutionality. I want very much to have the whole 
15 story on the good and bad points of methadone, and right 
16 in the record at the present t” 2 I wonder why certain 
VW | witnesses are not called. 
18 There is this Dr. Tritt, there are experts men- 
19 | tioned in the record who have not shown up in court, and 
20 | 


why haven't they? I am not going to write a decision until 


21 | ,1 feel I have gotten reasonably close to that. 
| 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Sg se in a se Tae dP aS as eat a a lee pas tae» at a Xx 
CARL A. 3EAZER, et al., 
Plaintiffs, «72 Gty. | S307 
(T.P.G.) 
- against - 
ORDER 
NEW YORK CITY TRANSIT AUTHORITY, et Eki 
Defendants. 
MT aM ey Ue ac ee ah Mg cy Pe eat an fu oa Si Ta erate et X 


WHEREAS, the Court has determined that further evidence 
with respect to defendants' case in this action is necessary and 

WHEREAS, the Court has rejected defendants' offer of 
written articles in place of such evidence and whereas the 
authors of certain of these articles are within the subpeona 
power of the Court and 

WHEREAS, certain persons consulted by the Transit 
Authority defendants with respect to the Transit Authority's po- 
licy concerning the employment of former drug abusers, are aiso 
within the subneona power of the Court, 

The Couct has determined that the following persons 
should be directed to appear ard testify at the trial of this 
action at the following times: 

Dr. Vincent J. Dole Jan. 7, 1975) at 2:00 FM. 
Dr. Amitai Etzioni Jan. 7, 1975 at 3:30 P.M. 
, 1975 at 10:00 A.M. 


Dr. Harvey Go?lance Jan. 


2 87S) at 2:00° P.M. 


7 
7 
9 

Dr. Mary Jeanne Kreek Jan. 9, 1975. at: 11-30 AM. 
Dr. Irving Lukoff Jan. 9 
9 


Dr. Harold Trigg Jan. 9, 1975 at 3:30 P.M. 
It is so ordered. 
If sy a OURS fis race 
UssaDcd: 


Dated: New York, New York 
December 5- , 1974 


Sa - 
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-against- 
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(Legal Action Center of the 
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UNITED STATES "ISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ae et eee SO OOO ORO ROO OO WS OHO OS BSS SHS ES Tm x 
CARL A. BEAZER, et al., 

Plaintiffs, 

72 Civ. 5307 
(T.F.C.) 
-against- 

NEW YORK CITY TRANSIT AUTHORITY, et al., 

Defendants. 
wee we wm wwe mee ee me er ee rere rrr nner x ¢ 


PLAINTIFFS’ MEMORANDUM RELATING TO FEDERAL 
REGULATION OF THE CONFIDENTIALITY OF 
METHADONE MAINTENANCE TREATMENT PROGRAM RECORDS 


& Introduction 

This memorandum is er in response to the 
Court's request for an explication of federal law governing 
the confidentiality of information contained in methadone 
maintenance treatment program records. Examination of the 
relevant statute, implementing regulations, and testimony 
in the instant case, demonstrates conclusively that federal 
law presents no bar whatsoever to the establishment of - 


mutually satisfactory evaluative and referral relationships 


between employers and treatment programs. 
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I. THE RELEVANT STATUTE AND REGULATIONS 

A. Disclosure of Treatment Records Without Patient Consent. 
Federal statute provides that without a patient's oar, 

prior written consent the content of his methadone maintenance 

treatment program records is to remain confidential. 21 U.S.C. 

§1175. In the absence of a court order, the only time a 

treatment program may identify a particular patient without 

consent and disclose the content of that patient's record is 


in the course of bona fide medical emergencies or in the {> 


course of confidential scientific research or program 
evaluation. 21 U.S.C. §1775(b)(2)(A and B). WNon-con- 
sensual disclosure of a patient's record under court 
order is intended cnly for individual extraordinary 
circumstances. See 21 U.S.C. §1175(b)(2)(C). 

The underlying rationale of the confidentiality 
provisions is described in the preface to imolementing 


regulations: 


"Drug abuse in our society, at least with 
heroin, inevitably involves unlawful pos- 
session of drugs as a minimum criminal 
complication, and the very high cost of 

the heroin required to maintain a full- 

blown habit leads in many instances to a 
pattern of crimes against property. So- 
cially, there is no more crushing a stigma 
than to be known as a junkie. If society 

is to make significant p-ozress in the 
struggle against drvg abuse, it is imperative 
that all unnecessary impediments to voluntary ¢ 
treatment be removed. There is clear agree- ‘ 
ment among drug abuse treatment program 


ed 


3228 a 
Plaintiffs’ Memorandum Relating to Federal Regulation 
«3 : . 


operators that their ability to assure 
patients and prospective patients of 
anonymity is essential to the success 
of their programs. The identification 
of a person as a patient of a general 
practitioner or hospital clinic is not 
ordinarily of great significance, but ne 
the identification of a person as an 
enrollee in a narcotic treatment program 
ean, in and of itself, have profoundly 
fas adverse consequences." 37 Fed. Reg. 

‘ 24636 (1972). 


B. Disclosure of Treatment Records With Consent. 
With prior written consent of a patient, federal 
law allows disclosure of the content of the patient's records 
for such purposes as ney be prescribed by regulation. 21 es 
U.S.C. §1175(b)(1). Employment is recognized by the regu~ 
latory agency to be a purpose justifying disclosure of the % 
content of records. See 37 Fed. Reg. 24636 (1972). The 
pertinent regulation, 21 C.F.R. §1401.26, provides as follows: 


vo Evaluation in connection with rehabilitation. 

(a) Whenever a patient or former patient has 
been employed or is seeking employment and such 
employment is conditioned upon his status or 
progress in a treatment program, an evaluation 
of such status or progress by qualified medical 
personnel may be furnished to responsible 
employment services, agencies, or employers 

which have demonstrated their willingne-s to 
employ, or assist in the employment of, present 
or fcemer drug abusers in a drug abuse treatment 
or rehabilitation program. Such organizations, 
agencies ox employers shall maintain such evalua- Dk 
tion as confidential and shall not disclose any oe 
part thereof te any other person or organization. het 
Any disclosure wnder this section shall be 

subject to all of the following conditions: 
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(1) The request for such an evaluation 
must be in writing and signed by the 
-* patient. 
(2) The request must identify the em- 
ployer or official therein cooperating ; 
in the patient's rehabilitation program. 
(3) The treatment organization must 
verify the authenticity of the request 
by telephone or other means of communica- 
tion and ascertain the extent that the 
information is need to verify the patient's 
treatment status. 
(4) The information shall be limited to 
that reasonably necessary in view of the 
ig o8 type of employment involved. ’ 
ons (5) No information may be furnished by : 
ae a treatment organization unless the organi- 
ae zation is satisfied on the basis of past 
experience or other credible information 
(which may in appropriate cases consist of 
® a written statement by the employer) that 
such information will be used for the pur- 
pose of assisting in the rehabilitation of 
the patient and net for the purpose of 
identifying the individual as a patient in 
order to deny him employment or advancement 
x because of his history of drug abuse. = 


Thus federal law clearly siveirises the exchange 
of job-related information between methadone maintenance 
programs and employers demonstrating a willingness to con- 
sider former drug abusers for employment. 

While a great amount of specific information may 


be furnished to an employer, the regulations apparently do not } 
Pg 


contemplate that the original, unevaluated treatment records are 


1/ 

—"Amendments to the confidentiality regulations were proposed 

on August 22, 1974. See 39 Fed. Reg. 30426 et seq. (1974). 

These proposed amendments would retain the current 21 C.F.R. 

§1401.26 in substantially identical form, but with a new 

heading, "Disclosures to Employers." 39 Fed. Reg. 30433. 
(footnote continues) 
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to be conveyed. The promulgating agency has made clear, 
however, that the intent of the regulations is not to 

shield former drug abusers from genuine assessments of theke 
employability, but to insure that such assessments are not 


inappropriately made by persons lacking the necessary ex- 


2/ 
pertise to interpret unexplained program records properly: — 


Employment is an indispensable element 

of successful rehabilitation. Gainful 
employment in the case of a known former 
addict may be impossible to secure unless 
the prospective employer has some evidence 
that the individual either is currently 
enrolled in a treatment program or has 
successfully completed one. On the other 
hand, employers generally neither desire 
nor are capable of interpreting the raw 
data in the treatment program records. In 
recognition of this need, provisions have 
been included to permit treatment program 
operators to work with employers who have 
indicated their willingness to cooperate 
with drug rehabilitation programs. 

37 Fed. Reg. 24636 (1972). 


(footnote continued) 


Unlike the current regulations, the proposed regulations 
also contain a section prohibiting inquiries into non-job 
related drug use on general employment questionnaires See 
proposed 21 C.F.R. §140.10, 39 Fed. Reg. 30431 (1974). Plaintiffs’ 
cvunsel have been informed by the general counsel for the respon- 
sible agency, however, that it appears unlikely that this par- 
ticular provision will cctually be promulgated. 
2/ 
~ The very real possibilities of misinterpreting program 
records were strikingly illustrated by the documentary evi- 
dence and the testimony in this case. For example, plaintiff 
Reyes' chart contained notations of “missed medication" and 
Diaz's of “missed medication," “alcohol abuse" and ampheta- 
mine use. Yet testimony by Dr. Trigg and other responsible 
personnel about program record goreees and medical practices 
indicated that these apparently negative indications were 


either totally inconsequential or actually misieading. Properly 
evaluated, Reyes‘ and Diaz’ program records, together with the 
evaluations of program personnel, demonstrate that they are 
excellent methadone maintenance treatment program patients and 
superb candidates for employment. 
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II. THE STATUTE AND REGULATIONS IN PRACTICE 

Testimony in this case has established conclusively 
that pursuant to the law described supra, workable and 
mutually satisfactory relationships have been established 
providing for the exchange of information between treatment 
programs and employers in the New York City area, relating 
to both prospective and current employees. 

The range of information that may be released in 
practice was described most fully by Ms. Eileen Wolkstein, 
Director of Vocational Rehabilitation for the Beth Israel 


Methadone Maintenance Treatment Program. She testified 


as follows: 


Q: Have you made any attempt to follow up or 
do you make any attempt to follow up the 
job performance of persons that you place? 


A: Yes. We really -- I see that as a very 
integral part and that our job is really 
only half done when somebody is hired by a 
company and it is really our responsibility 
to the patient and to the company to do 
whatever we can to make sure that the 
person's entrance and functioning on the 
job meets the company's standards and 
meets the patient's needs, so we try to 
do follow up as long and as extensively as 
is possible. 


For example, if we place somebody on a job 

and help them get a job, we will make arrangements 
‘with them [the employer] to see them on a weekly or 

every other week basis to discuss with them 

what is going on, to communicate with the 

employer and try to really help the process 

along, realizing that there may be problems 

at first, and are available to work on these 

in whatever way is possible. 
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THE COURT: 


THE WITNESS: 


iy 


Do you provide employers with evaluations 
pertaining to people in your program who 
are applying for jobs? : 


Yes. This is usually part of our negotia- 
tions with an employer where we will agree 
upon what kinds of information we can, within e 
the boundaries of confidentiality and patient Pig 
rights, we can share with the employer. We 

always get the applicant's permission to do that. 


But we will share certain things like a person's 
summary, a clinical evaluation which will be a 
kind of personal sociai vocational sumuary, 
medical documentation that may come from the 
unit director physician in charge of the 

clinic and/or a psychiatrist. That's pretty 
standard, the kind of encrv information and 
when I will refer somebocy to a company I will 
send this ard then they will review it and then 
call the applicant in for an appointment so that 
they have the background information and know 
as much as possible from documents as they can 
before they see the person. 


Other than that initial evaluation, if an 
employer desires further information, do you 
make any attempt to make that information avail- 
able? 


Yes, again, that's with the patient's permission 
and in accordance with what we do, but our effort 
is not tc hold anything because tha*'s really 
just detrimental to everybody and whatever can 
help the employer to do his job, the applicant, 
the employee do his job. 


Let's get more specific. What would you be 
willing to -- what information would you be 
willing to give, periodic information about the 
applicant or the patient? 


If the person say is working for the company, 
has gotten a job, I may get a phone call from a 
personnel department so and so was late to work 
two days this week, it may be a problem, will 
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THE COURT: 


-§- 


you look into it, and I would say "Yes," 

I would get in touch with the client, have 
one of my staff members who is responsible 
for that clinic see the patient, discuss 
with him what is going on, what the uature 
of the problem was, if any, tell him how 
this is, you know, potentially injuring - 
his emplc-ment, and then I will get feedback 
from the person and then I will call the 
emplorer and teil them what our interview 
with the client is, has come up with, what 
we felt the natuxe of the problem was, what 
we hope to do about it, and share that kind 
of information.... 


With respect to job applicants, will you furnish 
an evaluation to employers as to whether or not 
the applicant has been drug free for a specified 
period of time. 


Absolutely. Absolutely, that’s part nf -- that 
usually goes into the medical letter 25 well 
as my staff's clinical evaluation. 


Tr. 423-26 (October 25, 1974) 


I think the question now is simply suppose that 
you have someone under employ at 2 company and 
then you find out through the urine specimen 
some day that he has taken some illicit drug 
Would you be willing to voluntarily report “hat 
ox would you be willing when asked or upon 
request -- the company calls up and says, "I 
wonder if you would answer a question. Tais man 
has been here the “ast six months. We were just 
wondering if you had any record of his using 
neroin." 


Would you be willing to give information about 
heroin use, the results of the urine analysis 
occurring curing the time of the employment? 
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THE WLTINESS: In fact, at Con Edison we did make that 
information known and gave three-month 
reports, the result of our urine reporting. *y 
There was also in this case of the employment 
project one incident of drug abuse that became 
apparent in a screening urinalysis that was not 
done in the company. The medical director spoke 
to the employee, called me and I spoke to the 
doctor in charge of the clinic. The patient 
was spoken to and it is no longer a probiem. 
But there was an incident of drug abuse. 


THE COURT: The information was given? 


THE WITNESS: The information was given. We didn't lie. The 
doctor called and said, "Have you had evidence? 


We said, "Yes, we, are aware of it. We are 
talking to the man. Would you be willing to 
just give us time to see him?" 


There was no trouble with the performance. He 
wasn't late. He wasn’t interfering. It was a 
spot urine check that there was evidence of 
perhaps drug abuse and we worked along with the 
doctor and the patient and this was maybe four 
months ago and has not been a problem and it was 
all honest. . 


THE COURT: You do have “he arrangement that you will make 
three-month reports to Con Edison? 


Se THE WITNESS: Right. Con Edison has asked for that and we do 
/ it there. 


THE COURT: From the urinanalysis? 


THE WITNESS: Yes. Some of the companies do their own 
: screening periodically. They may do it more 
is frequently in the beginning and once the person 
ae is in their employ they may stop or may do it 
once a year. 


‘ Q: Would you also undertake tc tell the employer 
immediately upon a patient missing an appointment? 


fa 
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THE COURT: 


THE WITNESS: 
THE COURT: 
THE WITNESS: 
THE COURT: 


~i0- 


I think we would share things when they are 
relevant to employment. I think people have 

a certain amount -- if it interferes with their 
employment, then that is a problem. If a 
person has missed medication one day, that is 
not necessarily relevant to employment. 


Your answer to the question would be yes or no. 


It would really depend upon what this reflected 
in terms of the person's employment. 


Let me ask the question once again: if an 
employer were to request of you that you notify 
the employer immediately upon his employee 
missing an appointment to pick up medication, 
would you comply with that request, assuming 
your patient agrees? 


I think I would discuss that further with the 
employer only because I think that that is -- 

I don’t know how warranted it is and I think 

I would want to see why that detailed information 
of a person's daily actions, occurrences that 
were going on were needed and what bearing it 

has on their employment. 


Our goal is to have a person be able to function 
and not have more pressures than the average 
employee has on him. 


If you could be persuaded by a given employer j 


4 


that it was necessary for them because of the a 
peculiarities of their operation to know if 
necessary medication were missec, you would 
listen to that request? 

Yes. 

You would consider it? 


And I would discuss it with the person. 


You are not turning it down here now? 
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THE WITNESS: I don't turn anything down. I would want 
_ to know why they want. the information, of 
what value is it, is it going to be punitive 
to the person, are we making more demands on 
the people thar we would of other individuals? . 
THE COURT: And making more demands on your service? 
THE WITNESS: Yes. 

Q: Would you agree to notify the employer 
immediately upon the person being terminated 
by your program? 

A: Yes, we have done that and in cases people 
have not been terminated from the job. It was 
leaving our program, which is not necessarily -- 


THE COURT: But that is the answer, you would notify of 
termination? 


THE WITNESS: Yes. 
Tr. 442-45 (October 25, 1974) 


The effectiveness of relationships between treatment 
programs and employers was underscored by Dr. Thomas Doyle, 
Medical Director of the Consolidated Edison Company, during 
questioning by the Transit Authority. Dr. Doyle stated that 
he had dealt with a number of treatment programs, and he 
indicated that under relationships established with these 

* programs he had never been denied any information pertinent 
to patients that he had requested, including urinalysis 


reports and whether patients had missed appointments. 


He testified on cross examination as follows: 


Q: What arrangements have you got with the 
program to give you information that you 
might feel you need at any time? 
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MR. SUMMERS: 


12. 


I telephone and ask for the information or I 
ask the patient to have the counsellor drop 
me a note confirming such and such. I doit 
on that basis.’ 


Is there any information you have ever asked 
for which has been refused for any reason? 


No. 


Have you ever asked the program for the latest 
urinalysis that the program has on this individual 


Yes. 

Have you ever asked the program for whether 
or not a patient has missed any of his pre- 
scribed medication? 

Oh, yes. 

And they have given you that information? 


Yes, sir. 


Okay, thank you. 


Tr. 572-73 (October 25, 1974) 
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CONCLUSION 


There can be no doubt that, pursuant to law 
and prevailing treatment program practices in the New 


York City area, employers desiring to consider methadone 


patients for employment may obtain full and adequate 
information with respect to a patient's progress in treatmeat 


vA from his treatment program. 
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PLAINTIFFS' MEMORANDUM RELATING TO THE 
STRUCTURE OF THE TA EMPLOYMENT SYSTEM 
AS DEMONSTRATED BY THE TA RULES AND 
REGULATIONS (PX 58) AND THE EXPERIENCE 
AND OTHER ELIGIBILITY REQUIREMENTS FOR 
VARIOUS TA POSITIONS (PX 60)* 


Introduction 


The evidence to date--apart from the documents discussed 
herein--has demonstrated that the TA has an elaborate struc- 
ture for selecting, training, monitoring, promoting and 
disciplining employees- -a system designed to screen out at 


a series of stages persons who give any indication that they 


_will rot be fully capable of performing the duties of the 


position they are seeking or filling, a system with more 
than adequate flexibility to enable persons whose capabilities 


are considered suspect to be placed temporarily in positions 


* This memorandum will focus only on the TA titles, not the 
city-wide titles within the TA. The evidence in the case has 
clearly demonstrated the fact that there is nothing unique 
about the nature of the work involved in the city-wide titles 
within the TA; that, indeed, that is the very reason for their 
classification as city-wide titles; that persons performing 

in these titles are subject to close supervision; and that, 
indeed, the city has :ieady indicated its view that methadone- 
maintained persons should be eligible for all positions in 
these titles through the promulgation of new medical standards 
for all of these positions (PX 10) implementing its Personnel 
Policy and Procedure Bulletin of March 22, 1972 (PX 7) which 
provided for opening city employment to methadone-maintained 
persons, although the TA has chosen to evade the city's policy 
and medical standards through use of the one-in-three rule to 
reject methadone-maintained persons from city-wide titles in 
the TA. See, e.g., Compilation of Agreed to and Contested 
Facts and supplement thereto, hereinafter referred to as PX 31 
and PX 31A, Nos. 24-25 (pp. 31-39); No. 28 (pp. 43-44); Jenkins 
testimony trial Tr. January 31, 1975, pp. 777 =f. 
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where they can pose no danger to the riding public or their 
fellow employees. 
Thus the evidence has shown that the TA emp loyment 
system includes, inter alia: 
(1) A classification of jobs between entry- 
level and promotional which limits applicants with- 
out prior TA work experience to the relatively un- 
skilled or less sensitive jobs (see Crannen testimony, 
trial Tr. Feb. 12, 1975, pp. 1342-43, 1345; see generally 
id at pp. 1256 ff. and see PX 31 No. 31, pp. 50-51); 
(2) A further classification of TA jobs accord- 
ing to various promotional lines according to the sensi- 
tivity and difficulty of the job, ensuring that 
applicants for certain promotional positions must have 
served in two or more appropriate positions below, See 
Crannen testimony, trial Tr. Feb. 12, 1975 pp. 1352-33; 
(see generally Crannen and Lindstrom testimony, trial 
Tr. Feb. 12, 1975, po. 1256 ££. and 1420 i); 
(3) A general requirement that for each promo- 


tional position,.an applicant have served for a period of 


at least 1 year (6 months on a probationary basis and 


6 months on a permanent basis) in the position below 
before he is eligible for the promotional examination, 
the period of prior service required varying in accor- 
dance with the sensitivity and difficulty of the pro- 
motional position involved, and ranging up to several 


years; this requirement, combined with the fact that 
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appointments are made from ranked eligibility lists, 


most of which have a life of 4 years, 

and new examina.ions are not given or new lists created 
until the old list has been exhausted, often means that 
even if only one year of prior service is formally re- 
quired, many years will in fact have been served 

in the title below before a promotional position can 

be obtained (See Jenkins testimony, trial Tr. 
Jan. 31, i975, We. 822-25, as well as Crannen and 
Lindstrom testimony, cited supra) ; 

(4) An elaborate system of screening applicants 
for each entry-level and each promotional job which 
includes a thorough background investigation, medical 
examination, and a civil service test which, where appro- 


priate for the job, includes a physical component 


(See Crannen testimony, trial Tr. pp. 1284-85, 1287-92, 
1356 f£; Jenkins testimony, trial Tr. pp. 841); 

(5) A thorough training period as well as a 
minimum six months probationary period for each entry- 
level and each promotional job; (See Jenkins testimony, 
trial Tr. pp. 820-22, 837-39; Crannen testimony trial Tr. 
pr. 1261; Lindstrom testimony trial Tr. 1441-43, 1452-55). 


(6) A promotional system which includes not only 
the components listed in Nos. 2-5, supra, but re- 
quires that as a part of the promotional test an 

applicant have demonstrated satisfactory performance 


of the duties of all previous TA employment. 
(See Crannen testimony, trial Tr. pp. 1356 ff.; Lindstrom 
testimony, trial Tr. pp. 1455; Jenkins testimony trial Tr. 


pp. 821). 
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The above demonstrates that a person cannot obtain 
any position in the TA without having thoroughly demonstrated 
his ability to perform the duties of that position. It 
further demonstrates that a person cannot obtain the kind 
of positions the TA has pointed,to as particularly sensitive, 


such as motorman and towerman, without having demonstrated 


this ability through extensive periods of on-the-job perfor- 


mance with the TA. 

Finally, the evidence to date relating to the TA's 
policies regarding problem drinkers, alcoholics and ex-alco- 
holics, as well as others suffering from various medical 
disabilities, demonstrates that the TA has the capacity to 
medically screen such persons, to monitor their performance 
to determine whether there is any cause to question their 
fitness to perform particular positions and, where it appears 
that their condition limits their capacity adequately to 
perform the duties of a particular position to reassign them. 

(See Jenkins. testimony, trial Tr. Jan. a). (i972, 
pp. 826-29 ; Crannen testimony, trial Tr. Feb. 22 1975, 
pp. 1265-68, 1290-91, 1315-16; Lindstrom cation. trial 
Tr. p. 1445; PX 31 and 31A, Nos. 28-31 (pp. 43-51); PX 31 
and 31A, Nos. 44-57 (pp. 57-70). 


* % * * * 


Plaintiffs Exhibits 58 and 60, to which this memorandum is 
addressed, supplement the picture of the TA employment structure 
already presented in three essential respects: 

(1) The TA Rules and Regulations (PX 58) mandate 


a supervisory structure designed to ensure that the 
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fitness of key employees is checked and their 
performance monitored on a regular basis, as well 
as that the punctuality and performance of all 
employees is accounted for (pp. 5-12 , infra); 

(2) The eligibility requirements for both 
entry-level and promotional jobs include, where appro- 
priate, requirements of recent employment experience 
directly related to the duties of the job applied for, 
often for extensive periods of tte (pp. 12-24 , infra); 

(3) The Rules and Regulations indicate clearly 
the TA's authority to assign employees to particular 
jobs in accordance with the needs of the TA and the 
safety of the riding public, regardless of the nature 
of the employee's formal job title, the union contract, 


ete. (op. 34-276 , infra). 


These points will be discussed in some more detail below, and 


reference to certain of the relevant portions of the exhibits 
noted. 


THE SUPERVISORY AND PERFORMANCE MONITORING STRUCTURE 
MANDATED BY THE RULES AND REGULATIONS 


(A) Rules relating to responsibilities of certain supervisor 
employees res cee ee for checking the fitness and monitoring 
the performance of employees in such positions as motorman, 
bus conductor, etc. 


Part II of the Rules, entitled "Rules and Regulations 
Relative to Duties and Responsibilities of Employees,’ sets 
forth the duties and responsibilities of, inter alia, certain 
key supervisory positions. We will not attempt to set forth 


er describe these here in detail since the Rules speak for 


341a 
Plaintiffs’ Memorandum Relating to the Transit Authority 


themselves, but we will quote certain portions of the Rules 
to demonstrate the extent to which they are designed to en- 
sure that the fitness of TA employees is checked and their 


performance monitored on a regular basis. 


Rule 102, governing "Motormen Instructors and 
Assistant Motormen Instructors", provides, inter 
alia: 


(b) They have general supervision over the 
qualification and performance of all motor- 
men and conductors. 


(c) They must ride trains frequently and 


note the manner in which train service 


employees perform their duties and correct 
any improper actions. (emphasis added) 


(d) They must report promptly any violation 
of rules or neglect of duty on the part of 
train service employees. 


(e) They must conduct, as required, a 
school of instructions on car equipment and 
train operation for such employees as shall 
be designated by the proper authorities. 


Rule 103, governing "Train Dispatchers", provides, 
inter alia: 


(b) They are responsible for the expeditious 
and correct dispatch and safe movement of 
trains within the limits assigned to them 

and will have supervision of all employees 

in train and yard service in their respective 
sections. 
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(d) They must report to the superin- 
tendent of their division any neglect 

of duty or infraction of rules which comes 
to their attention. 


(g) They must keep records of all absent 
employees and of other employees who fill 
their places and of the time worked and 
must submit such records daily to the Assis- 
tant General Superintendent, Rapid Transit 
Operation, as may be required. 


(h) At terminals they must ascertain that 
motormen and conductors in road service are 


in fit condition and proper uniform and at 
their posts on their trains two (2) minutes 
before theixr trains are scheduled to depart 
with all train identification equipment an 
other fixtures properly displayed and in 
lace. When required they must also ascer- 


tain that conductors or any other em Lloyees 
assigned to platform duty are in fit condition 


and proper uniform and that the erform their 
duties as assigned. (emphasis eaaed) 

(i) They must not permit a train to start 
with a motorman or a conductor unfit for duty. 
They must remove any unfit employee from ser- 
vice and report mack unfitness immediately to 
the Desk Trainmaster. (emphasis added) 
104, governing "Yardmasters"”, provides, inter 


(b) They are responsible for all train move- 
ments in the yards to which they are assigned 
and must maintain accurate records thereof. 
They must see that all trains are properly 
made up and are ready for scheduled movement 
in accordance with the instructions of the 
trainmaster, assistant trainmaster or train 
dispatcher. 


(c) They have charge of all train service 
employees in their yards and must ascertain 
that all employees are in fit condition to per- 
form their Sorter They must remove all Sarit 
employees from service and report such unfitness 
immediately to the Desk Trainmaster. 

ee ~~~ Cemphasi 


emphasis added) 
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(g) They must keep records of all absent 
employees and of other employees who fill 
their places and of the time worked and must 
submit such records daily to the Assistant 
General Superintendent, Rapid Transit Opera- 
tions, as may be required. 


Rule 105, governing "Assistant Train Dispatchers", 
provides, inter alia: 


(b) They have charge of the crewing of 
trains and must keep Train Register Sheets 
on which they will note the time of arrival 
and departure of all trains, the car numbers, 
the names of the motormen and conductors 
and such additional information for sub- 
mission to the superintendent as may be re- 
quired. They must also enter on Train Reg- 
ister Sheets the names of motormen and con- 
ductors putting trains into, and laying 
trains up from, service. : 


Rule 112, governing "Station Supervisors", provides, 
inter alia: 


(b) They will supervise Station Department 
employees on duty within their assigned zones 
or other designated areas and must see that 
they comply with all rules, regulations and 
special instructions. 


Rule 114, governing "Assistant Station Super-_ 
visors", provides, inter alia: 


(b) They are in charge of designated groups 
of stations or other designated areas and all 
employees of the Station Department assigned 
thereto. They are responsible for the manner 
in which all employees in their groups per- 
form their duties and must see that they ob- 
serve all rules and regulations and schedules 
of work prescribed for them. 


Rule 123, governing “Surface Line Dispatchers", 
provides, inter alia: 


(b) At Surface Transportation locations they 
have charge of the assignment of surface line 
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operators and buses, l:eeping accurate records 
of the time worked by hourly paid Surface 
Transpertation employees and of the mileage 

of buses. They must keep records of absent 
Surface Transportation employees and maintain 
personnel records. They must see that employees 
under their jurisdiction are in fit condition 
for duty and in proper uniform. They must not 
assign an unfit employee te duty. They must 
remove any unfit employee from service and 
report such unfitness immediately to the Sur- 
face Control Office. (emphasis added) 


(d) They are responsible for the operation of 
buses in accordance with prescribed scheduies 
within the territory to which they are assigned 
and must clear blockades and restore normal 
operation when delays occur. They must report 
frequently by telephone or radio and must make 
accurate, complete daily written reports of the 
activities on the routes under their supervision 
and of all accidents and unusual occurrences «© 
which they have information. They must assis: 
in loading buses and check service and loads on 
buses at points designated by their supervisors. 


(e) | They have supervision of the conduct and 
performance of surface line operators and must 
report infractions of the rules or of special 
instructions. 


(f) They must ride buses frequently and note 
the manner in which surface line operators per- 


form their duties and correct any improper actions. 
(emphasis added) 


(g) They must conduct, as required, a school 
of instructions on bus equipment and bus opera- 
tion for such employees as shall be designated 
by the proper authorities. 


Rule 148, governing "Foremen (Railroad Watchmen)", 
provides, inter alia: 


(c) They must make entry on their Daily Work 
Sheets of the times of their arrival at and times 
of their departure from each post they visit. 
They must inspect Registry and Control Sheets 

to determine whether entries are in proper time 
sequence. They must inspect clock tapes and, 

if clock winds are incomplete, must make proper 
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entries on said tapes and on their work sheets. 
They must check the condition of railroad 
watchmens' booths and the condition of Author- 
ity property under the jurisdiction of the 
Special Inspection Department. The condition 

of both must be noted on their work sheets. 

Said work sheets must be forwarded to the entice 
of the department daily. 


(g) They are responsible for the conduct and 
performance of all railroad watchmen in their 
respective sectors and must report all infrac- 
tions of the rules. 


(h) They must remove from duty such railroad 
watchmen as they find unfit for duty and report 
same to the Special Inspection Control Desk. 


See also, e.g., Rule 99 (b) and (c) governing the duties of 


Trainmasters and Assistant Trainmasters. 


(B) Rules relating to punctuality, time record keeping, super- 
vision, safety, etc. x 


A series of rules govern punctuality and time record keep- 
ing requirements. The following examples give some indication 
of the strictness and pervasiveness of these requirements. 


Rule 5 governs "Reporting f or Duty", and Rule 6, 
governs "Records [and] Time Cards...", and provides, 
inter alia: 


(2) Heads of departments or bureaus and 
employees assigned to direct and supervise 
the work of other employees must maintain 
complete records of the employees under their 
direction or supervision and must keep accu- 
rate accounts of the time of each such 
employee. 


Rules governing the sign-in procedures for particular titles 
are often extremely specific in their attempt to ensure accu- 
racy and supervision. See, e.g., Rule 117(t): 


All Railroad Clerks, except those .3:signed 
to booths manned 24 hours a day will enter on 
the Time Control Log form the time they report 
"ON" and "OFF" duty at the head booths or other 
designated booths. Recording of the time will 
be made at the time of the occurrence and not 


* Testimony at trial regarding supervision and the necessity 
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in anticipation of it. Each entry must be 


initialled by the Railroad Clerk on duty at 
the 24 hour booth. 


Other rules make it clear that each employee must report 


and be responsible to specified supervisors. See, e.g 


Rule 106(a) (Motormen); 107(a) (Conductors Assigned to 
Train Service); 108 (a) (Conductors Assigned to Platform 
Duty); 109(a) (Towermen); 117(a) (Railroad Clerks); 119(a) 
(Railroad Porters); 120 (Railroad Porters Assigned to Other 
Departments); 128(a) (Maintainers). 

The rules not only define the duties of various positions 
but are often very specific as to the extent to which and the 
circumstances under which one employee may be permitted to 
perform the duties of another. See, e.g., Rule 119(c)-(e) 
governing Railroad Porters: 


(c) They must, upon authorization by the 
supervision in the department office, give 
comfort reliefs--NOT TO EXCEED t=N (10) 
MINUTES EACH--to railroad clerks on duty 

in their stet’ons, to permit them to visit 
toilets. These reliefs must be given only 
in cases of emergency. In the event that 
any railroad clerk abuses the privilege of 
having porters give comfort reliefs or over- 
stays any ten (10) minute period such fact 
must be reported immediately to the station 
supervisor by telephone. 


(d) They are authorized to make lunch re- 
liefs when assigned to such duties. Under 
no circumstances shall they make any lunch 
relief except when so assigned. 


(e) They are expressly prohibited from 
entering the change booths, except for the 
purpose of cleaning or for the purpose of 
giving an authorized relief. When cleaning 
has been completed or relief has been made, 
they must leave booths immediately and must 
not, in any case, loiter in or around booths. 


(footnote continued) or by telephone included, e.g., Jenkins, 
trial Tr. 808 ff., 810-12, 815-17; Crannmen trial Tr. pp. 12506 =f. 
note esp. pp. 1262-63); Lindstrom trial Tr. pp. 1419 ££. (notc 
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With respect to safety, Fule 11(s) provides: 


Employees must not enter upon or 
cross the tracks of the System or enter 
any yard, storage area or other enclosure 
of the System, except when absolutely 
necessary in the performance of duty. 


See also Lindstrom trial Tr. 1449-50. And Rules 66-77 con- 
sist of very specific and elaborate "Flagging Rules" designed 
to ensure, through defining the duties of Flagmen and others, 
the safety of all working on the tracks. See also Crannen 
trial Te. 1283. 


II. JOB EXPERIENCE ELIGISILITY REQUIREMENTS FOR 
CERTAIN ENTRY-LEVEL AND PROMOTIUNAL TA TITLES 


Plaintiffs’ Exhibit 60 constitutes a series of Notices 


of Examination and Class Specifications submitted by the 


City defendants in response to plaintiffs' request for the 


most recent such documents. They set forth the eligibility 
requirements for the various positions. They are arranged 
within PX 60 in alphabetical order according to titie. 

These documents demonstrate that on entry-level examinations 
the TA can establish whatever recent job experience requirements 
it considers appropriate and that it frequently does require 
recent experience, for extensive periods of time (in the range, 
e.g., of 4-5 years), in work directly related to the duties 
of the position sought (for such positions as, e.g., Car Main- 
tainer, Bus Maintainer and Railroad Stock Assistant). 

These documents demonstrate further that on promotional ex- 
aminations the TA not only requires service in the position be*ow 
for periods ranging from a minimum of one year* upwards, but in 
addition often requires outside directly relevant job 


experience as well 


then the documents refer to a requirement of six months’ 


lanent service, this means six months in addition to the six 
Athel reanired nrohatinnerv servis » in the Fitle helow. 
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(e.g., 7 years for a senior painting inspector, 4 years for 
a turnstile maintainer). 


Finally, these documents demonstrate that for certain job 


titles that the TA apparevtly considers to involve particularly 


complicated or sensitive work, two or more levels of prior 
TA job service are required (e.g., train dispatchers and 
train masters). 

Without attempting to be exhaustive we will simply refer 
here to examples of.the kinds of prior job experience typically 
included among the eligibility requirements of various TA 
titles. Other examples are contained in the documents in- 
cluded in Plaintiffs' Exhibit 60. 

For the Court's convenience we will first go through the 
titles listed in PX 31, No. 31, pp. 50-51 as entry level or 
entry level and promotional, although the record now indicates 
that this list is not entirely accurate in indicating which titles 
are entry level as opposed to promotional. (See Crannen & . 
Lindstrom trial Tr. pp. 1326 ff, 1457-59. We will then list 
several promotional titles not included on that list. 

Conductor 

As PX 60 indicates the two most recent 
examinations for this position have been promotional. 

Requirements for the February 15, 1975 examination 

included "at least one year's permanent service as a 

Shop and Car Serviceman (Car Maintenance) by Feb. 15 

or at least two years' permanent service as a Car Cleaner, 

Bes roe oe Gt faroet narclmen Requirements for the 


previous examination, held March 24, 1973, were identical. 


* Again it should be noted that any period of required permanent 
service is in addition to the six months required probationery 
service below. 
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Railroad Clerk 


As PX 60 indicates, the eligibility requirements 
for the September 22, 1973 examination for this position, 


which was promotional, were: 


ELIGIBILITY REQUIREMENTS: Open to each employee of 
the New York City Transit Authority who on the date 
of the written test: (1) is permanently employed 
in the title of Railroad Porter, Railroad Watchman, 
Railroad Caretaker, Car Cleaner, or Shop and 

Car Serviceman (Car Maintenance); (2) has served 
as permanent employee in such title or titles in 
the Transit Authority for a period of not less than 
six months immediately preceding that date; and 

(3) is not otherwise ineligible. 


Railroad Stock Assistant 


PX 60 indicates that the eligibility require- 


ments for this position when given as an entry-level 


examination include: 


MINIMUM REQUIREMENTS: Candidates must meet 
the following training and/or experience require- 
ments on the date the application is filed: three 
years of full-time, paid experience, acquired 
within the last ten years, in an industrial, 
manufacturing or wholesaling business, stocking 
railroad, automotive, machine, aircraft or 
marine maintenance tools and production pz1ts; 
or stocking plumbing, hardware or sheet metal 
supplies and tools. High school graduation or 
evidence of having passed an examination for high 
school equivalency diploma or U.S. Armed Forces 
G.E.D. certificate with a score of at least 35 on 
each of the five tests and an overall score of at 
least 225 in the examination for the diploma or 
certificate will be accepted in lieu of one year 
of the required experience. (Each year of high 
school will be accepted as equivalent to three 
months of experience.) 


Turnstile Maintainer 


PX 60 indicates that the eligibility requirements 
for this position when given as an entry-level examination 


include: 
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MINIMUM REQUIREMENTS: Four years of recent 
satisfactory experience in any of the following 
four categories: (1) as a mechanic in the 
maintenance or construction of fare-collecting 
turnstiles, coin boxes or registration meters 
similar to those used on subways and buses; or 
(2) as a mechanic in the maintenance or con- 
struction of intricate mechanical machinery, 
instruments or devices such as modern cash 
registers and comptometers; or (3) as a machinist 
in general machine shop work; or (4) a manifestly 
equivalent combination of any of the foregoing. 
Helper experience or relevant trade education 
will be credited on a basis of six months credit 
for each year of such experience or education. 
These requirements must be met by an applicant 
on the date he files his application. 


Electronic Equipment Maintainer 


The notice of examination dated September 19, 1973 
in PX 60 indicates that when given as a promotional 
examination the eligibility requirements include 
the following: 


ELIGIBILI”Y REQUIREMENTS: Open to each 
employee of the New York City Transit 
Authority who on the date of the written 
test: (1) is permanently employed in the 
title of Maintainer's Helper-Group A or 
Electronic Equipment Maintainer's Helper; 
(2) has served as a permanent employee in 
such title or titles in the Electronic 
Ecuipment Section of the Maintenance of Way 
Department for a period of not less than six 
months immediately preceding that date; 

and (3) is not otherwise ineligible. 


The class specification for that position dated 


November i, 1965 indicates that when given as an entry- 


level examination the eligibility requirements include 


the following: 


Qualification Requirements 
1. Four (4) years of recent, satisfactory 
experience at the journeyman level in 
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the construction, installation, operation, 

or maintenan:ze of electronic equipment of 

a nature relevant to the duties of the 
position. To be accepted at the journeyman 
level, experience must be preceded by at 
least two years of relevant training or 
education which will be credited on a basis 
of six months of credit for each year of such 
experience or education. 


Candidates must posses a valid Commercial 
Radiotelephone, Second Class Operator's 
License issued by the Federal Communications 
Commission. 


Light Maintainer 
PX 60 indicates that when given as a promotional 
examination the eligibility requirements include: 


Eligibility Requirements: Open to each em- 
ployee of the New York City Transit Authority 
who on the date of the written test: (1) is 
permanently emplcyed in the title of Maintainer's 
Helper-Group A; (2) has served as a permanent 
employee in such title in the lighting section 
of the maintenance of way department of the 
transit authority for a period of not less than 
six months immediately preceding that date; and 
(3) is not otherwise ineligible. 


Maintainer's Helper-Group A 


This is solely a promotional position. See PX 31, 


No. 31, p. 50. The eligibility requirements include: 


Eligibility Requirements: Open to each em- 
ployee of the New York City Transit Authority 
who on the date of the written test: (1) is per- 
manently employed in the title of Railroad Care- 
taker or Railroad Porter; (2) has served as a 
permanent employee in such title or titles in the 
power and/or maintenance of way departments of 
the transit authority for a period of not less than 
two years immediately preceding that date; and (3) 
is not otherwise ineligible. 
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Maintainer's Helper-Group B 


The eligibility requirements for this when given as 
a promotional examination on January 6, 1973 were: 


ELIGIBILITY REQUIREMENTS: Open to each employee — 
of the New York City Transit Authority who on 
the date of the written test is either: (1) 
permanently employed in the tiile of Shop and 
Car Serviceman (Car Maintenance) and has served 
as a permanent employee in said title in the 
Transit Authority for a period of not less than 
one year immediately preceding that date; or 
(2) permanently employed in the title of Car 
Cleaner, Railroad Porter, Railroad Caretaker or 
Railroad Watchman, and has served as a per- 
manent employee in such title or titles in the 
Transit Authority for a period of not less than 
two years immediately preceding that date; and 
(3) is not otherwise ineligible. 


Maintainer's Helper-Group D 


The eligibility requirements for this entry-level 


position are: 


Qualification Requirements 

Candidates must meet one of the three following 
experience or educational options: (a) three 
(3) years of recent satisfactory experience as 

a helper or mechanic in the maintenance, repair, 
or construction of structures involving any one 
of the following trades-carpentry, iron work, 
masonry, plumbing, or sheet metal work; or (b) 
graduation from a recognized trade or vocational 
school, technical high school, or college after 
completion of a three or four-year day course 
in any one of the above structural trades; or 
(c) a manifestly equivalent combination of the 
foregoing experience and education. At least 
six months of the required education or 
experience must have been within the past five 
years. 
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Trackman 


While PX 60 indicates there are no formal educational 


or experience requirements it also provides an example of 
the kind of physical tests which may be included as part of 
the civil service examination. Thus, for this position, 
eligibles are required to pass not only a medical test but 
the following physical test: 


The physical test will consist of four subtests. 
In one subtest, eligibles will be required to 
broad jump a distance of four feet, from a 
standing position, taking off with both feet at 
the same time. In another subtest, eligibles will 
be required to lift from a stop position at the 
shoulder to full arm vertical extension a 45 
pound dumbbell with one hand and a 50 pound dumb- 
bell with the other, one hand at a time. In 
another subtest eligibles will be required to 

lie in a supine position, feet held down, assume 
a sitting position carrying a 15 pound barbell 
behind the neck and back to the supine position, 
still under control. In the other subtest, 
eligibles will be required to climb approximately 
6 1/2 feet up a ladder type trestle, mount a 
platform affixed thereto, walk approximately 9 
feet to another ladder type trestle, turn around, 
and climb down, within 30 seconds. ’ 


Ventilation and Drainage Maintainer 

The notice of examination for this position was pre- 
viously submitted as PX 53 and indicates that when given 
as a promotional examination on December 19, 1973, the 
eligibility requirements included: 


ELICTBILITY REQUIREMENTS: Open to each employee 
of the New York City Transit Authority who on 
the date of the written test: (1) is permanently 
employed in the title of Maintainer's Helper - 
Group B; (2) has served as a permanent employee 
in such title in the Ventilation and Drainage 
Section of the Maintenance of Way Department of 
the Transit Authority for a period of not less 
than six months immediately preceding that date: 
and (3) is not otherwise ineligible. 
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Car Maintainer - Groups A, B, C, E, F 
PX 60 indicates that the eligibility require- 


ments for these as entry-level positions are as follows: 


Group A: 


Minimum Requirements: Candidates must meet the 
following training and/or experience require- 
ments acquired within the last ten years, on 
the date the application is filed: (A) five 
years of full-time, paid experience at the 
mechsnical level in the construction or 
installation of mechanical and/or structural 
equipment on subway or railroad cars as de- 
scribed under "Duties and Responsibilities"; 
or (B) working from blueprints in any of the 
following: (1) fabrication of steel enclosures 
anu assemblies from steel plate and shapes; 
(2) electric and acetylene welding and 

cutting of heavy-gauge metal; (3) forge and 
incidental sheet metal work, using all associated 
tools and power equipment. 


High school graduation or evidence of having 
passed an examination for high school equivalency 
diploma or United States Armed Forces G.E.D. 
certificate with a score of at least 35 on each of 
the five tests and an overall score of at least 
225 in the examination for the diploma or 
certificate will be accepted in lieu of one year 
of the required experience. (Each year of high 
school will be accepted as equivalent to three 
months of experience.) A maximum of two years 

of experience as a helper in any of the fields 
described above will be accepted toward meeting 
the minimum requirements on the basis of two years 
of helper experience being equivalent to one 

year of mechanic level experience. 


HOWEVER, CANDIDATES OFFERING EDUCATION AND/OR 
HELPER EXPERIENCE MUST HAVE FOUR YEARS OF THE 
MECHANIC LEVEL EXPERIENCE. 


Group B: 


MINIMUM REQUIREMENTS: Candidates must meet the. 
following training and/or experience requirements, 
acquired within the last ten years, on the date 
the application is filed: five years of full- 
time paid experience at the mechanic ievel as a 
machinist in a machine shop on machine and bench 
work including experience on the lathe, milling 
machine, boring mill and drill press. High school 
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graduation or evidence of having passed an 
examination for the high school equivalency 
diploma or U.S. Armed Forces G.E.D. certificate 
with a score of at least 35 on each of the 

five tests and an overall score of at least 

225 in the examination for the diploma or 
certificate will be credited in lieu of one 
year of the required experience. Each year of 
high school will be accepted as equivalent 

to three months of experience. A maximum of 
two years of experience as a helper in 

machine shop work will be accepted toward 
meeting the minimum requirements on the basis 
of two years helper experience being equivalent 
to one year of mechanic level experience. — 


HOWEVER, CANDIDATES OFFERING EDUCATION AND/OR 
HELPER EXPERIENCE MUST HAVE FOUR YEAS OF 
MECHANIC LEVEL EXPERIENCE. 


Group C: 


Minimum Requirements: Car ‘dates must meet 
the following training and/o: experience 
requirements on the date the application is 
filed: five years of full-time, paid experience, 
acquired within the last ten years, as a 
painter doing inside and outside spray painting 
of metal surfaces including preparation and 
all coats, matching colors and mixing paints, 
and the care of spray equipment. High school 
graduation or evidence of having passed an 
examination for high school equivalency 
diploma or United States Armed Forces G.E.D. 
certificate with a score of at least 35 on 
each of the five tests and an overall score of 
at least 225 in the examination for the diploma or 
certificate will be accepted in lieu of one year 
of the required experience. (Each year of 
high school will be accepted as equivalent to 
three months of experience.) A maximum 
of two years experience as a helper in spray 
painting work will be accepted toward meeting 
the minimum requirements on the basis of two 
years of helper experience being equivalent to 
one year of mechanic level experience. 


HOWEVER, CANDIDATES OFFERING EDUCATION AND/OR 
HELPER EXPERIENCE MUST HAVE FOUR YEARS OF MECHANIC 
LEVEL EXPERIENCE. 
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Group E: 


MINIMUM REQUIREMENTS: Candidates must meet 
the following training and/or experience 
requirements, acquired within the last ten 
years, on the date the application is filed: 
five vears of full-time paid experience at 
the unechanic level (A) performing electrical 
inspection, maintenance, trouble-shooting and 
repairs on multiple-unit electric railroad 
cars or diesel-electric locomotive; or (B) 
constructing, installating, inspecting, and 
maintaining complex electro-mechanical equip- 
ment. Candidates will be credited with a 
maximum of. two years experience for armature 
winding and/or motor repair work. High school 
graduation or evidence of having passed an 
examination for the high school equivalency 
diploma or U.S. Armed Forces G.E.D. certificate 
with a score of at least 35 on each of the five 
tests and an overall score of at least 225 in 
the examination for the diploma or certificate 
will be accepted in lieu of one year of the 
required experience. Each year of high school 
will be accepted as equivalent to three months 
of experience. A maximum of two years of 
experience as a helper in electrical work will 
be accepted toward meeting the minimum require- 
ments on the basis of two years helper 
experience being: equivalent to one year of 
mechanic level experience. 


HOWEVER, CANDIDATES OFFERING HIGH SCHOOL 
EDUCATION AND/OR HELPER EXPERIENCE MUST HAVE 
FOUR YEARS OF MECHANIC LEVEL EXPERIENCE. 


Group F: 


MINIMUM REQUIREMENTS: Candidates must meet one 
of the following experience requirements, 
acquired within the last ten years: 

five years of full-time paid experience 
at the mechanic level (a) erecting, maintaining 
or assembling heavy machinery or heavy mechanical 
equipment; or (b) repairing heavy automotive 
mechanical equipment; or (c) performing heavy 
mechanical construction work, such as installing 
conveyors or elevators; or (d) performing work 
on subway or railroad cars, of the type 
described under: "Examples of Typical Tasks". 
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Exaples of acceptable work experience: mill- 
wright; bench mechanic assembling heavy items; 
machine operator working with heavy stock 

to close tolerances; mechanic engaged in 
maintenance work on tracks, bulldozers, 
tractors, and road graders, such as the removal, 
replacement and alignment of motors, axles, 
differentials and transmissions. AUTOMOTIVE 
TUNE-UP AND ELECTRICAL WORK WILL NOT BE 
ACCEPTED. 


High school graduation or evidence of having 
passed an examination for the high school 
equivalency diploma or United States Armed 
Forces G.E.D. certificate with a score of at 
least 35 on each of the five tests and an 
overall score of at least 225 in the examination 
for the diploma or certificate will be accepted 
in lieu of one year of the required experience. 
Each year of high school will be accepted as 
equivalent to three months of experience. 


Relevant full-time helper experience in 
mechanical work will be credited on the basis 
of six months of experience for each year of 
such helper experienceup to a maximum of 

one year's credit. 


THE MAXIMUM CREDIT FOR A COMBINATION OF RELEVANT 


HELPER EXPERIENCE AND EDUCATION SHALL NOT EXCEED 
ONE YEAR. 


THEREFORE, CANDIDATES OFFERING HIGH SCHOOL 
EDUCATION AND / OR RELEVANT HELPER EXPERIENCE 
MUST HAVE FOUR YEARS OF MECHANIC LEVEL 
EXPERIENCE. 


The Omnibus Promotion Notice of Examination included 


in PX 60 indicates that the above Car Maintainer titles 


may also be promotional, and that when they are prior 


experience in a related TA title for one year is required. 
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Maintainer's Helper-Group C 
px 60 indicates that eligibility requirements on 


the entry level include the following: 


Qualification Requirements 


Candidates must meet one of the three following 
experience or educational options: (a) three 
years of recent satisfactory experience as a 
helper or mechanic in the maintenance, repair, 
construction, or installation of electrical 
equipment of a nature relevant t the duties of 
the position; or (b) graduation from a 

recognized trade or vocational school, technical 
high school or college after completion of 

a three or four-year day course in the electrical 
field; or (c) a manifestly equivalent combination 
of the foregoing experience and education. At 
least six months of the required education or 
experience must have been within the past 

five years. 


Bus Maintainer-Group B 
PX 60 indicates that on the entry level eligibility 


requirements include the following: 


Qualification Requirements 


Four years of recent satisfactory experience 
at the level of mechanic in the general main- 
tenance or repair of passenger automobiles, | 
trucks, or buses including engines, trans- 
missions and brakes. Helper experience or 
relevant trade education will be credited on 
a basis of six months of credit for each year 
of such experience or education. 


Plaintiffs' Exhibit 60 also indicates that for promotional 


positions, not only is one year's service in a lower level job 


a minimum prerequisite 
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(see, e.g., Structure Maintainer - Groups A-G), but that often 
longer periods of prior service are required (see, e.g., Assist- 
ant Station Supervisor, 1 1/2 years prior service required). 
Plaintiffs' Exhibit 60 alsu indicates that even on the 
promotional level, other related job experience may be required 
as well. Thus the eligibility requirements for the promotional 
position of Senior Painting Inspector include: 
Seven (7) years of recent, satisfactory, 
full-time, paid experience as a painter 
or painting inspector of which one (1) 
year must have been in a supervisory 
capacity. 
Finally, Plaintiffs' Exhibit 60 indicates that for certain 
positions extensive experience on at least two previous levels 
of TA employment is required (see, e.g., Train Dispatcher Notice, 


requiring 1 1/2 years service in titles that are themselves 


promotional). 


III. RULES REGARDING TA AUTHORITY TO ASSIGN EMPLOYEES TO 
SPECIFIC POSITIONS IN ACCORDANCE WITH THEIR ABILITIES 


The TAs flexibility to assign employees to specific 
positions for which they appear suited, regardless of their 
formal job title, is amply demonstrated by the record, including 
but not limited to the evidence relating to the TA's policies 
regarding alcoholics and persons with various physical dis- 
abilities. 7 3 

Certain of the Rules provide additional support for the 
TA's obvious authority in this regard. See generally Rule bk 


governing "Appointments to Positions; Assignment to Work". 
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See also: 


Rule 31 (d) providing thet with respect to an employee 


who has developed a disability: 


...in view of the increased value of the service 
of an employee because of his experience and 
familiarity with his duties and in order to 
prevent any undue hardship, an employee will 

not be removed from service, temporarily or 
permanently, unless the disavility found on 
examination is such as will interfere with the 
proper performance of his duties or jeopardize 
the safety of himself or others. 


31 (e) providing: 


A permanent employee who has incurred a dis- 
ability due to a medical condition incapaci- 
tating such employee for the performance of 
the duties appropriate to that employee's 
title may be reassigned, with the approval of 
the General Manager and the City Civil Service 
Commission, to a position entailing restricted 
duties and for which such employee is found 
medically qualified, provided that such re- 
assignment does not involve an increase in 
salary or a promotion, except as otherwise 
provided in the working conditions adopted 

by the Authority governing disabled employees. 


31 (£) providing: 


An employee who shall be temporarily relieved 
from service by reason of a mental or medical 
impairment which incapacitates such emp] oyee 
from properly performing his assigned duties 
or an employee who in accordance with (e) 

above has been reassigned with the approval of 
the General Manager and the City Civil Service 
Commission to a position entailing restricted 
or alternative duties will, unless in the 
meantime his employment has been terminated, 

be restored to the service or assigned to such 
employee's original assignment when, in the 
opinion of the medical staff of the Authority, 
the cause of disability has been corrected or 
improved to such an extent as to warrant return 
to the service, or to such original assignment. 


While no provision in the Union contract limiting the TA's 


rights in this regard would be relevant to the federal rights 
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at issue in this lawsuit, it is in any event of interest to 


note that the "Agreement between New York City Transit Authority 


and Transport Workers Union of America, AFL-CIO, and Transport 


Workers Union o£ America, tocal 100, AFL-CIO", effective April 1, 
1974, specifically provides as follows: 


Article III. Management Rights. 


Without limitation upon the exercise of 
its statutory powers or responsibilities, 
the Authority shall have the unquestioned 
right to exercise all normally accepted manage- 
ment prerogatives, including the right to fix 
operating and personnel schedules, impose 
layoffs, determine work loads, arrange trans- 
fers, order new workassignments, and issue 
any other directive intended to carry out 
its managerial responsibility to operate 
the transit lines safely, efficiently, and 
economically. 


Respectfully submitted, 


Ps 
TZABETH B. Du BOIS 
ERIC D. BALBER 
MARK C. MORRIL 
(Legal Action Center of the 
City of New York, Inc.) 
271 Madison Avenue 
New York, New York 10016 


MICHAEL MELTSNER 


435 West 116th Street 
New York, New York 10027 


Attorneys for Plaintiffs 


Dated: New York, New York 
February 21, 1975 
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LEGAL ACTION CENTER 271 MADISON AVENUE NEW YORK,N.Y. 10016 (212) 679-650 


By Hand 
July 29, 1975 


The Honorable Thomas P. Griesa 
United States District Judge 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, New York 10007 


Re: Beazer v. New York City Transit Authority 
Civ. 5307 


Dear Judge Griesa: 


In a post trial memorandum dated February 21, 1975, plaintiffs 
summarized for the Court applicable federal law governing the 
confidentiality of methadone maintenance treatment program 
records. Since the submission of that memorandum, new regula- 
tions have been published by the Department of Health, Educa- 
tion and Welfare which will on August 1, 1975 supersede the 
regulations described therein. For the Court's convenience, 
we are enclosing herewith a copy of tie new regulations as 
they appeared in the Federal Register ': July 1, 1975. (40 
Fed. Reg. 27802 et seq. (1975)). The pertion of the regula- 
tions pertinent to employers’ inquiries regarding the treatment 
status of methadone patients provides as follows: 


§2.33 Employers and employment agencies.-~-Rules. 

(a) Disclosure permitted. Where consent is 
given in accordance with §2.31, a program may 
make disclosures in accordance with this section. 

(b) Eligible recipients. A program may make 
disclosures under this section to public or 
private employment agencies, employment services, 
or employers. 

(c) Scope of disclosure. Ordinarily, dis- 
closures pursuant to this section should be limited 
to a verification of the patient's status in treat- 
ment or a general evaluation of progress in treat- 
ment. More specific information may be furnished 


BOARD OF DIRECTORS Arthur L. Liman, chairman  R.Paimer Baker, Jr. Roi ald H. Brown 
Norman Dorsen Oscar Garcia-Rivera Robert J. Geniesse Anthony Lewis Buike Marshall 
Michael l.Sovern Herbert Sturz. = Raymond S. Troubh 


W. Haywood Burns = Joseph A. Califaro, Jr. 
Basil A. Paterson Frederick A. O. Schwarz, Jr. 


STAFF = Elizabeth Bartholet DuBois, director Eric D. Balber Margaret Kent Brooks Harlon lL. Dalton Risa Glaubman Dickstein Mark C. Morril 
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where there is a bona fide need for such 
information to evaluate hazards which the 
employment may pose to the ;jatient or others, 
or where such information is otherwise 
directly relevant to the employment situation. 

(d) Criteria for approval. , A disclosure 
under this section may be made if, in the 
judgment of the program director or his author- 
ized representative appointed as provided in 
§2.17(b), the following criteria are met: 

(1) The program has reason to believe, on 
the basis of past experience or other credible 
information (which may in appropriate cases 
consist of a written statement by the employer), 
that such infor mm will be used for the 
purpose of assis .g in the rehabilitation of 
the patient and not for the purpose of identi- 
fying the individual as a patient in order to 
deny him employment or advancement because of 


his history of drug or alcohol abuse. 

(2) The information sought appears to be 
reasonably necessary in view of the type of 
employment involved. 


§2.38-1 Employers and employment agencies.-- 

Basis and purpose. 

Section 2.38 is based on the rulemaking power 
conferred by subsection (b)(1) of the avthorizing 
legislation, and is adapted from §1401.26 of the 
previous regulations. Its purpose is to allow 
disclosures reasonably necessary and appropriate 
to facilitate the employment of patients and 
former patients, while protecting patients 
against unnecessary or excessively broad dis- 
closures. It was urged in a comment received 
on the August 22, 1974 draft that disclosures 
to employers be flatly prohibited on the ground 
that the employer's sole legitimate concern is 
with on-the-job performance. While we are not 
unsympathetic to this view, a countervailing 
consideration is that in the case of an employee 
or applicant who is known by the employer to have 
a problem with drugs or alcohol, knowledge by 
the employer of a genuine effort by the employee 
to deal with it can make the difference between 
a job and no job. 


Letter of Elizabeth B. DuBots dated July 29, 1975 


The Honorabie Thomas P. Griesa 


JuLy 29; 1975 


Page 3 


As we concluded in our February 21 memorandum, these regulations 
and the testimony of treatment pexsonnel adduced at trial leave 
no doubt that employers desiving to consider patients for employ- 
ment may obtain from methadone programs ‘ull and adequate infor- 
mation with respect to patients' progress in treatment. 


Yours truly, 


pubes LE RLiis 
Elizabeth AeZ 
Attorney for Plaintiffs 


EBDB:PR 

Enclosure 

cc: Edward W. Summers, Esq. 
W. Bernard Richland, Esq. 
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at trial. The complaint alleges that the 
directors of Air Cal were officers or 
directors of Westgate, or served at the 
pleasure of the directors of Westgate. 
It is contended that these directors were 
acting to waste and loot the assets of Air 
Cal for the benefit of themselves and 
Westgate. Plaintiff further states that 
Westgate had entered into an agreement 
with PSA for sale of its cont: olling in- 
terest in Air Cal at a substantia! profit. 
In light of these contentions, it would be 
unrealistic to expect the directors of Air 
Cal to bring an action against PSA to 
protect the interests of Air Cal, where 
such action would jeopardize the PSA- 
Westgate agreement, which these direc- 
tors had approved personally. 


Defendant’s motions for summary 


judgment are denied. 


Carl A. BEAZER et al., Plaintiffs, 
Vv. 
NEW YORK CITY TRANSIT AUTHOR. 
ITY ct al., Defendants. 
No. 72 Civ. 5307. 


United States District Court, 
S. D. New York. 


Aug. 6, 1975. 


A class action was brought against 
a transit authority and certain officials, 
upon grounds of unconstitutionality of a 
blanket exclusion, from any form of em- 
ployment, of all former heroin addicts 
participating in methadone maintenance 
programs and even former heroin ad- 
dicts who had successfully concluded 
their participation in a methadone pro- 
gram. The District Court, Griesa, 1., 
held that the transit authority's blanket 
ban against employment of such persons 
in any position in the transit authority 
was a violation of due process and equal 
protection clauses of the Fourteenth 
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Amendment. Constitutional considera- 
tions did not prevent the transit author- 
ity from making reasonable rules and 
regulations about methadone-maintained 
persons, however. 


Injunctive relief to be granted. 


1. Constitutional Law 211, 253(2) 

Public entities such as transit au- 
thority cannot bar persons from employ- 
ment, whether new applicants or exist- 
ing employees threatened with termina- 
tion, on basis of criteria which have no 
rational relation to demands of jobs to 
be performed; to do so is violation of 
both due process and equal protection 
clauses of Fourteenth Amendment. U. 
S.C.A.Const. Amend. 14; 42 U.S.C.A. §§ 
1981, 1983; Civil Rights Act of 1964, §§ 
701 et seq., 706(f) as amended 42 U.S. 
C.A. §§ 2000e et seq., 2000e-5(f)(3); 
Civil Service Law N.Y. § 61. 


2. Constitutional Law €—211, 253(2) 

Transit authority’s blanket ban 
against employment of all present and 
past methadone-maintained persons in 
any position in the transit authority was 
violation of due process and equal pro- 
tection clauses of Fourteenth Amend- 
ment. U.S.C.A.Const. Amend. 14; 42 
U.S.C.A. §§ 1981, 1983; Civil Rights 
Act of 1964, §§ 701 et seq., 706(f) as 
amended 42 U.S.C.A. §§ 2000e et seq., 
2000e-5(f) (3); Civil Service Law N.Y. 
§ 61; Drug Abuse Office an? Treat- 
ment Act of 1972, §§ 408(a, b), (b)(1), 
(g), 418(c), 21 U.S.C.A. §§ 1175(a, b), 
(b)(1), (g), 1180(r). 


3. Municipal Corporations €=217.3(4) 
Constitutional considerations did 
not prevent transit authority from mak- 
ing reasonable rules and regulatio..s 
about methadone-maintained persons, 
such as requiring satisfactory perform- 
ance in program for period of time such 
as a year, or denying methadone-main- 
tained persons employment in sensitive 
categories such as that of subway mo- 
torman, subway conductor, subway tow- 
erman, bus driver and jobs dealing with 
high-voltage equipment. U.S.C.A.Const. 
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Amend. 14; 42 U.S.C.A. §$ 1981, 1983; 
Civil Rights Act of 1964, §§ 701 et seq., 
706: f) as amended 42 U.S.C.A. §$ 2000e 
et seq., 2000e-5(f)(3); Civil Service 
Law N.Y. $ 61; Drug Abuse Office and 
Treatment Act of 1972, $$ 408(a, b), 
(bit LT). Cg), 413(c),. 2b U.S .GiAL. §§ 
1175(a, b), (b)(1), (gz), 1180(c). 


4. Municipal Corporations (217.3(4) 
Constitutional considerations did 
not prevent employers, including transit 
authority, from inquiring of employees. 
or applicants for employment, whether 
they are or were on methadone mainte- 
nance programs, and, on such inquiry, 
employees or applicants would be obli- 
gated to disclose the facts. U.S.C.A. 
Const. Amend. 14; 42 U.S.C.A. §§ 1981, 
1983; Civil Rights Act of 1964, $§ 701 
et seq.. 706(f) as amended 42 U.S.C.A. 
$$ 2000e et seq., 2000e-5(f)(3); Civil 
Service Law N.Y. § 61; Drug Abuse Of- 
fice and Treatment Act of 1972, §§ 


408/a, b), (b)(1), (g), 413¢c), 21 U.S. 
es 8S 
1180(c). 


1175(a, b), (b)(1), (8), 


— 


Eric D. Balber, Mark C. Morril, Eliz- 
abeth B. DuBois, Legal Action Center 
for the City of New York, New York 
City. for plaintiffs. 

Edward W. Summers, Brooklyn, N. Y., 
and Gilbert T. Dunn, of counsel, for 
Transit Auth. 

4. Michael Weber, Brooklyn, N. Y., 
Asst. Corp. Counsel, for Civil Service 
Commission. 

William A. Roskin, New York City, 
for Dept. of Personnel, Civil Service 
Commission. 


OPINION 


GRIESA, District Judge. 

This is a class action against the New 
York City Transit Authority (“TA’’) 
and the Manhattan and Bronx Surface 
Transit Operating Authority (“MAB- 
STOA”’) and certain of their officials. 
For convenience, both of these entities 
will usually be referred to hereafter 
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collectively as “the TA.” Also sued are 
the New York City Civil Service Com- 
mission and the New York City Person- 
nel Department and certain officials 
thereof. 

The action challenges the blanket ex- 
clusion from any form of employment in 
the New York City subway and bus sys- 
tems of all former heroin addicts partic- 
ipating in methadone maintenance pro- 
grams, regardless of the individual mer- 
its of the employee or the applicant. 
Plaintiffs also allege that there is a sim- 
ilar exclusionary policy even against 
former heroin addicts who have success- 
fully concluded their participation in a 
methadone program. 

The amended complaint alleges that 
this policy violates the due process and 
equal protection clauses of the Four- 
teenth Amendment, and federal civil 
rights statutes, 42 U.S.C. §§ 1981 and 
1983. The claim is that there is no legal 
basis for classifying all present and 
former methadone maintenance patients 
as unemployable for any position in the 
Vu.g 


Plaintiffs also allege that the exclu- 
Sionary policy has a disparate imipact on 
blacks and Hispanics, resulting in viola- 
tion of Title VII of the Civil Rights Act 
of 1964, as amended, 42 U.S.C. §§ 2000e 
et seq. 

Jurisdiction is invoked under 28 U.S. 
C. §§ 1831(a) and 1343(3) and (4), and 
also 42 U.S.C. § 2000e-5(f) (3). 

Plaintiffs seek declaratory and injunc- 
tive relief on behalf of the class, and 
certain monetary relief on behalf of the 
named plaintiffs. 

Parties 

The Four Named Plaintiffs 

. Carl A. Beazer, a black, is 40 years 
old. Beazer started working for the TA 
in 1960 as a subway car cleaner. He 
was promoted to subway conductor in 
1961, and was further promoted to tow- 
erman in 1966. Beazer was dismissed 
from his employment on November 26, 
1971 after a heroin addiction problem 
came to light. 
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Beazer had been a heroin addict since 
about 1952. This addiction continued 
during virtually the entire time of his 
employment by the TA, lasting until 
May 1971, when he entered into the 
methadone maintenance program of the 
Veterans Administration. He has been 
a successful participant in the metha- 
done maintenance program since that 
time. The uncontradicted evidence is 
that, like many new methadone patients, 
he experimented briefly with the re- 
sumption of heroin during the early 
days of his methadone treatment, but he 
has been entirely free of heroin or other 
illicit drug use for over three years. 
Beazer ceased using methadone in No- 
vember 1973. 

Following his dismissal from the TA, 
Beazer has been steadily employed—first 
as a counselor in the Detoxification Pro- 
gram of the Veterans Administration, 
then as a supervisor with the Addiction 
Research and Treatment Corp. (engaged 
in drug rehabilitation work) and now as 
a Division Chief with an organization 
known as Wildcat Services, which em- 
ploys methadone patients to perform 
building maintenance work. 

The TA’s Impartial Disciplinary Re- 
view Board made a finding that Beazer 
was handling his job at the TA compe- 
tently at the time of the termination pro- 
ceedings, while he was participating in 
the methadone program. Beazer was 
nevertheless terminated for violation of 
the TA’s rule against narcotic usage. 

Beazer’s employment in his various 
positions since leaving the TA appears 
to have been in all respects satisfactory. 
Beazer was formerly married but is di- 
vorced. 


Jose R. Reyes, an Hispanic, is 29 
years old. Reyes was employed by the 
TA in 1968 as a Maintainer’s Helper— 
Group B (Mason), and in 1970 was pro- 
moted to Ventilation and Drainage 
Maintainer. Reyes was dismissed on 
January 20, 1972, after a medical exami- 
nation showed evidence of the use of 
methadone. 
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Reyes was a heroin user from about 
1961 until February 1971, when he en- 
rolled in a methadone maintenance pro- 
gram at St. Claire’s Hospital. This pro- 
gram is under the supervision of the 
Beth Israel Medical Center. The uncon- 
tradicted evidence is that Reyes has 
been a satisfactory participant in the 
methadone maintenance program. 
Reyes is still maintained on methadone, 
although he is in the process of with- 
drawing. 

Following his dismissal from the TA, 
Reyes was employed in the methadone 
maintenance program of Mount Sinai 
Hospital. At present he is a full-time 
student at Fordham University. Reyes 
is married and has two children. : 

Malcolm Frasier, a black, is 31 yeu.s 
old. In February 1971 Frasier applied 
for a position as a Bus Operator with 
MABSTOA, but was rejected because 
his driver’s license had been suspended. 
Frasier applied for the same position 
again in early 1973. However, in March 
1973, when Frasier reported for process- 
ing he disclosed that he was a metha- 
done maintenance patient. He was 
therefore rejected for the position of 
Bus Operator. Frasier also applied at 
about this time for the position of Bus 
Cleaner, but in April 1973 was rejected 
because of his former methadone use. 

Frasier used heroin from about 1968 
until his entry into the Mary Scranton 
Foundation methadone maintenance pro- 
gram in October 1972. He was a suc- 
cessful participant in this program, and 
terminated the use of methadone in 
March 1973. 

From about 1964 to early 1974 Fra- 
sier was employed as a truck driver and 
a taxicab driver. Since early 1974 Fra- 
sier has been a shipping clerk for Baker, 
Knapp & Tubbs Furniture Co. 


Francisco Diaz, an Hispanic, is 40 
years old. In 1970 Diaz applied at the 
TA for the position of Maintainer’s 
Helper—Group D (Sheet Metal). Diaz 
was rejected when he disclosed that he 
was a methadone maintenance patient. 
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Diaz was a heroin user commencing 
about 1950 until he entered the metha- 
done maintenance program of Beth Is- 
rael Medical Center in December 1968. 
Diaz continues to participate in the 
methadone program. 

Out of the four named plaintiffs, Diaz 
is the only one about whom any genuine 
question has been raised regarding his 
conduct while on the methadone pro- 
cram. Various clinical notes indicate 
sispicions of illicit narcotics use and al- 
cohol use. 

However, Diaz has a long record of 
stable employment. From 1962 until 
1973 he was employed as a sheet metal 
worker. Since 1973 he has been em- 
ployed as a helper in a commercial bak- 
ery. There is no indication of any defi- 
ciency in Diaz’s performance in either 
Diaz is married and has a wife and 
children. 


job. 


The Class 

Basically the class represented by the 
named plaintiffs consists of all those 
persons who have been, or would in the 
future be, subject to dismissal or rejec- 
tion as to employment by the TA on the 
ground of present or past participation 
in methadone maintenance programs. 

At one point in the proceedings there 
was consideration as to whether the 
class should be expanded to cover form- 
er heroin addicts who had become drug- 
free without the use of methadone. 
However, it has been agreed by all par- 
ties, with the concurrence of the court, 
that the class should not include this lat- 
ter group. 


Defendants 


The TA is a public benefit corporation 
organized under the laws of the State of 
New York. The TA operates the sub- 
way system of New York City and cer- 
tain bus lines in the city. 

MABSTOA is also a public benefit 
corporation organized under New York 
law, and is a subsidiary of the TA. It 
operates certain bus lines in New York 
City. 


Defendant William J. Ronan was 
chairman of the TA and MABSTOA 
from March 1968 until May 1974. 

Defendant David Yunich succeeded to 
the above positions in May 1974. 

Defendants William L. Butcher, Lawr- 
ence R. Bailey, Harold L. Fisher, Con- 
stantine Sidamon-Eristoff, Donald H. 
Ellito, Edwin G. Michaciian and Morti- 
mer Gleeson, along wi.» defendant Yu- 
nich, constitute the total membership of 
the TA and the directors of MABSTOA. 

Defendants Frederic B. Powers and 
William A. Shea were members of the 
TA and were directors of MABSTOA at 
the time this action was originally filed, 
and were subsequently succeeded by de- 
fendants Michaelian and Sidamon-Eris- 
toff. 

Defendant Wilbur B. McLaren is Ex- 
ecutive Officer in charge of labor rela- 
tions and personnel for the TA. 

Defendant Louis Lanzetta is Medical 
Director of the TA. 


Also joined as defendants are the Civ- 
il Service Commission of the City of 
New York and the Personnel Depart- 
ment of the City of New York; Harry 
I. Bronstein, Chairman of tie Civil 
Service Commission and Director of the 
Personnel Department; and David 
Stadtmauer and James W. Smith, mem- 
bers of the Civil Service Commission. 


In the case of all individuals, the 
amendec complaint names also their 
“successors in office.” 


Defendants’ Policy Regarding Metha- 
done 


It is the general policy of the TA that 
no person using narcotic drugs may be 
employed. Rule 11(b) of the TA’s Rules 
and Regulations provides: 


“(b) Employees must not use, or 
have in their possession, narcotics, 
tranquilizers, drugs of the Ampheta- 
mine group or barbiturate deriva- 
tives or paraphernalia used to admin- 
ister narcotics or barbiturate deriva- 
tives, except with the written permis- 


369a 
Opinion of the Court dated August 6, 1975 


1036 


sion of the Medical Director—Chief 
Surgeon of the System.” 


Methadone is regarded .: a narcotic 
within the meaning of Rule 11(b). It is 
stipulated that no written permission 
has ever been given by the Medical 
Director for the employment of a person 
using methadone. 


The effect of this policy is that, if it 
is revealed that a current employee of 
the TA is a user of methadone, he will 
be discharged, cr if an applicant for em- 
ployment is a user of methadone, he will 
not be employed. This policy applies to 
all positions in the TA regardless of 
whether they are operating or nonoper- 
ating positions. Moreover, the policy 
operates as an absolute exclusion—no 
consideration being given to individual 
factors such as recent employment histo- 
ry, successful adherence to a methadone 
program, or evidence of freedom from 
heroin use. 


The situation is not entirely clear 
with respect to the policy of the TA re- 
garding persons who have successfully 
concluded participation in a methadone 
program. The reason that the policy is 
not fully crystalized is that the question 
has not arisen in practice to any appre- 
ciable extent. It is clear that a relative- 
ly recent methadone user would be sub- 
ject to the blanket exclusionary policy. 
However, the TA has indicated that 
there might be some flexibility with re- 
spect to a person who had once used 
methadone, but had been free of such 
use for a period of five years or more. 
But even on this point, there is no offi- 
cial directive indicating that the person 
would be considered for employment. 


The reasons given by the TA as a ba- 
sis for this policy will be dealt with in 


detail later in this opinion. They can be 
summarized now as follows. Methadone 
maintenance, as a treatment for heroin 
addiction, has been developed relatively 
recently. The TA contends that the use 
of metnadone in place of heroin is mere- 
ly the subst:.ution of one narcotic for 
another. The TA asserts that metha- 
done maintenance treatment fails to a 
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significant degree in remedying the ba- 
sic problems of heroin addiction—with 
the result that a methadone maintenance 
patient embodies the underlying charac- 
ter defects which caused him to turn to 
heroin in the first place, and that there 
is a,substantial risk that such a person, 
while on methadone, will revert to her- 
oin or turn to other drugs or alcohol 
abuse. The TA contends also that there 
are significant adverse physiological ef- 
fects from methadone itself, which 
would impair the performance of such 
person as an employee even if he faith- 
fully refrained from heroin or other il- 
licit drugs or alcohol abuse. The TA 
further contends that its operations in- 
volve such serious problems of safety, 
both with respect to the public and to 
the employees, that they cannot prudently 
employ present or past methadone pa- 
tients. Finally, the TA argues that there 
is no satisfactory way of screening the 
reliable methadone patient from the un- 
reliable, so that it is administratively 
necessary to have a blanket exclusionary 
policy. 
Summary of Conclusions 

I have concluded that the blanket ex- 
clu:.onary policy of the TA against 
methadone maintenance patients is con- 
stitutionally invalid. Plaintiffs have 
more than sustained their burden of 
proving that there are substantial num- 
bers of persons on methadone mainte- 
nance who are as fit for employment as 
other comparable persons. 


No one can have the slightest doubt 
about the heavy responsibilities of the 
TA to the public, including their duty 
respecting the safety of millions of per- 
sons who are carried on its subways and 
buses. However, in my view, the blan- 
ket exclusionary policy against persons 
on methadone maintenance is not ration- 
ally related to the safety needs, or any 
other needs, of the TA. 


I have concluded that the policy is the 
result of a misunderstanding by the TA 
regarding the nature and effects of 
methadone maintenance. I do not say 
this in any spirit of criticism. The in- 
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formation about methadone maintenance 
in the public domain is all too fragmen- 
tary and confusing. Myths and miscon- 
ceptions abound. On the other hand, the 
trial of this case has afforded a unique 
opportunity to explore in depth the 
somewhat controversial issues surround- 
ing methadone. A balanced and realistic 
view of the subject is possible as a re- 
sult. 


I should note that after about six days 
of trial the parties advised me that they 
were virtually finished with the presen- 
tation of their evidence. However, I 
was concerned about what appeared to 
be a disproportionately one-sided array 
of proof. Plaintiffs had introduced the 
testimony of an impressive group of ex- 
perts, corroborated by laboratory and 
other tests, to the effect that a former 
heroin addict properly “‘stabilized’’ on 
methadone is free of undesirable narcot- 
ic effects and is entirely normal as re- 
gards mental and physical capabilities. 
The evidence demonstrated that metha- 
done maintained persons were success- 
fully employed in jobs of many kinds. 


As against this, the TA had brought 
forward a single expert witness, a phar- 
macologist, to present theories about 
certain adverse characteristics of metha- 
done. However, the knowledge and ex- 
perience of this witness regarding meth- 
adone maintenance were so limited that 
his testimony was of little value. The 
TA called its personnel director and 
medical director, who both testified te 
certain theories they held regarding 
methadone maintenance. However, 
these officials naturally iacked the depth 
of expertise possessed by piaintiffs’ wit- 
nesses on this subject. 


The situation raisei a serious ques- 
tion as to whether all sides of the prob- 
lems involved in the case had been thor- 
oughly explored, or whether any nega- 
tive aspects of methadone and metha- 
done maintenance programs existed that 
had not been presented. I therefore re- 
quested the attorneys for the pa ‘ies to 
submit proposals for further witnesses. 
The result was an additional nine days 


of trial at which exhaustive effort was 
made to probe the relevant questions 
with experts of varying points of view. 

The picture which emerges from all 
the evidence is basically this. There are 
some 40,000 persons in New York City 
on methadone maintenance. It is, at 
present, the most widely used method 
for rehabilitating heroin addicts. 
Among these 40,000 persons on metha- 
done maintenance there ia great varia- 
tion (as there is in the population as a 
whole) with regard to characteristics 
such as educational qualifications, em- 
ployment skills and background, anti-so- 
cial behavior, alcohol usage, and abuse 
of illicit drugs. But the crucial point 
made so strongly by plaintiffs’ witnesses 
was never convincingly challenged—that 
methadone as administered in the main- 
tenance programs can successfully erase 
the physical effects of heroin addiction 
and permit a former heroin addict to 
function normally both mentally and 
physically. It is further proved beyond 
any real dispute that among the 40,000 
persons in New York City on methadone 
maintenance (as in any comparable 
group of 40,000 New Yorkers), there are 
substantial numbers who are free of 
anti-social behavior and free of the 
abuse of alcohol or illicit drugs; that 
such persons are capable of employment 
and many are indeed employed. It is 
further clear that the employable can be 
identified by a prospective employer by 
essentially the same type of procedures 
used to identify other persons who 
would make good and reliable employees. 
Finally, it has been demonstrated that 
the TA has ways of monitoring em- 
ployees after they have been hired, 
which can be used for persons on metha- 
done maintenance just as they are used 
for other persons employed by the TA. 


This proof applies with equal, if not 
greater, force to those former heroin ad- 
dicts who have successfully completed 
participation in a methadone program. 


I have therefore concluded that the 
present blanket exclusionary policy of 
the TA against employing, or consider- 
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ing for employment, any past or present 
methadone maintained person regardless 
of his individual merits, is unconstitu- 
tional. 


Facts 


Heroin 


It will be important to understand the 
differences between methadone and her- 
oin. 

Heroin is a narcotic which is general- 
ly injected into the bloodstream by 
needle. It is a central nervous system 
depressant. The usual effect is to cre- 
ate a “high’—euphoria, drowsiness—for 
about thirty minutes, which then tapers 
off over a period of about three or four 
hours. At the end of this time the her- 
oin user experiences sickness and dis- 
comfort known as “withdrawal symp- 
toms.”’ There is intense craving for an- 
other shot of heroin, after which the cy- 
cle starts over again. A typical addict 
will inject heroin several times a day. 

There are variations in the severity of 
heroin addiction. For instance, it is 
possible for a heroin addict to take mod- 
erate amounts of the drug—just enough 
to avoid the withdrawal symptoms, with- 
out producing the euphoric highs. Such 
a person might function somewhat nor- 
mally. However, this type of controlled 
heroin addict is very rare. 


Methadone 


Methadone is a synthetic narcotic and 
a central nervous system depressant. If 
injected into the bloodstream with a nee- 
dle, it can produce basically the same ef- 
fects as heroin. 

Methadone has been used,, under medi- 
cal controls, as a pain killer. Also, 
methadone is used in “detoxification 
units” of hospitals to take addicts off of 
heroin. This is done by switching a 
heroin addict to methadone and gradual- 
ly reducing the doses of methadone to 
zero over a period of about three weeks. 
The patient thus detoxified is drug free. 
Moreover, it is hoped that the program 
of gradually reduced doses of methadone 
leaves him without the withdrawal 
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symptoms, or the “physical dependence” 
on a narcotic. 

It appears that these detoxification 
programs, without a follow-up of fur- 
ther treatment are frequently unsuccess- 
ful, and that there is a high incidence of 
reversion to heroin. There are various 
theories about why this is so. Persons 
involved in programs such as Phoenix 
House and Odyssey House take the view 
that the reason that “physical” detoxifi- 
cation is not enough is because the un- 
derlying causes of heroin addiction are 
psychological problems and problems of 
life-style, which must be addressed in an 
appropriate manner. 


On the other hand, there is a body of 
opinion which holds that, in addition to 
psychological and /‘ife-style problems, 
there are some physica! problems from 
heroin addiction which persist after any 
short-run detoxification. This theory is 
that there is a physical discomfort or a 
physical dependence, which requires 
treatment. The major treatment meth- 
od thus far devised is maintenance on 
stable doses of methadone. Such metha- 
done maintenance is feasible because of 
the following characteristics of metha- 
done. 


We are dealing here with methadone 
taken orally. When taken orally, metha- 
done is radically different from heroin. 
Whereas heroin moves rapidly in and 


out of the bloodstream causing violent 


highs and lows, oral methadone passes 
into the body tissues, and then is fed 
into the bloodstream gradually over a 
period of twenty-four hours or more. 
There is a relatively constant or stable 
level of methadone in the blood during 
this time. When a person is first on 
oral methadone he may experience nar- 
cotic effect in some degree—such as eu- 
phoria, and drowsiness. But it has been 
found that the body will become tolerant 
to oral methadone rather quickly, and 
that after this tolerance is achieved, any 


_ narcotic effect ceases. The evidence is 


that a person who has attained this tol- 
erance can take a constant dose of meth- 
adone once a day and has neither the eu- 
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-horic effects nor the withdrawal symp- 
-oms associated with heroin. ; 

The question arises as to what pur- 
-ose there is in taking methadone if no 
-xphoria or pleasurable effects are ob- 
-ained. According to the expert evi- 
‘ence, the purpose is two-fold: First, 
methadone produces what is called a 
“blockade” or “cross-tolerance,” which 
rrevents a methadone user from experi- 
encing any “high’’ from injecting her- 
in, It should be noted that this cross- 
-;lerance does not apply when the meth- 
.done user attempts to use substances 
ther than heroin—such as cocaine, bar- 
“iturates, amphetamines, or alcohol. 
Second, experience indicates that former 
heroin addicts may have some symptoms 
>t discomfort or drug dependence for a 
fairly long period of time after discon- 
zinuing the use of heroin. The nature 
.f these symptoms obviously varies to 
some extent from individual to individu- 
al. The precise cause of such symptoms 

a matter of some debate—as to 
whether the cause is physical or psycho- 
‘egieal or a combination of both. These 
matters do not require a detailed explo- 
ration in this opinion. The evidence 
convinces me that the symptoms we are 
talking about are what would generally 
oe considered medica! or physical symp- 
toms. Clearly they are not, in and of 
tremselves, mental or psychiatric defi- 
ciencies or disorders. In any event, the 
uneontradicted evidence is that these 
symptoms are cured by stable dosage of 
methadone. 


Grigin of Methadone Maintenance Pro- 
grams 

It is well known that methadone main- 
tenance, as a treatment for heroin addic- 
tion, originated with Dr. Vincent Dole 
and his wife, Dr. Marie Nyswander, at 
Rockefeller University. Dr. Dole testi- 
fied in this case. 

In 1963 Dr. Dole became Chairman of 
the New York City Health Department’s 
Health Research Committee on narcotics, 
and entered into an intense research ac- 
tivity regarding narcotics. One of his 


projects was to determine if narcotics 
addicts could be stabilized on medically 
controlled doses of drugs. In other 
words, could the radical highs and lows 
be eliminated by some constant dosage 
of a drug? He found that this was im- 
possible with short-acting injectible 
drugs such as heroin and morphine. 
However, the results were radically dif- 
ferent when he tried oral methadone. 
Drs. Dole and Nyswander found through 
their experiments that heroin addicts 
could become stabilized on constant dos- 
es of methadone with the results de- 
scribed earlier in this opinion. 


A demonstration methadone mainte- 
nance program was set up at the Beth 
Israel Medical Center. Twelve patients 
were admitted in the first group and by 
1965 about 200 patients were being 
treated. At this time Dr. Harold R. 
Trigg, who was head of the Narcotics 
Detoxification Service at Beth Israel, 
became interested in the methadone 
maintenance project. Dr. Trigg later 
became, and still is, Chief of the Metha- 
done Maintenance Program of the Beth 
Israel Medical Center. At the present 
time Beth Israel treats about 6500 per- 
sons on methadone maintenance in 35 
separate clinics. Dr. Trigg testified in 
this case. 


As indicated earlier in this opinion, 
there is substantial agreement that 
many persons attempting to overcome 
heroin addiction have psychological or 
life-style problems which reach beyond 
what can be cured by the physical tak- 
ing of doses of methadone. Dr. Dole 
and his associates were acutely aware of 
this. Consequently the pattern which 
was developed in the Beth Israel pro- 
gram and in methadone maintenance 
programs subsequently established was 
to provide a variety of services includ- 
ing counseling, medical and psychiatric 
care, educational and vocational guid- 
ance, and recreational facilities. Cer- 
tain minimum standards with respect to 
these services are set forth by both fed- 
eral and state regulations. 
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Current 
grams 

Today there are approximately 75,000 
persons under methadone maintenance 
treatment in the United States, of which 
about 40,000 are in New-York City. 

The methadone maintenance programs 
are of two basic types. The first type is 
referred to as “public” or “semi-public.” 
These programs are non-profit. The 
second type is referred to as “private.” 
These programs are operated for profit. 


Methadone Maintenance Pro- 


The five major public or semi-public 
methadone maintenance programs in 
New York City are: 

(1) The Beth Israel program, re- 
ferred to above, with 35 clinics 
treating 7100 patients; # 

(2) A program administered by the 

City of New York with 39 clinics 
treating 12,400 patients (hereaf- 
ter referred to as “the City pro- 
gram’’): 
A program administered by the 
Bronx State Hospital and the <Al- 
bert Einstein College of Medicine, 
with 7 clinics treating about 2400 
patients; 

) A program operated by the Ad- 
diction Research and Treatment 
Center (ARTC) with 6 clinics 
treating about 1200 patients; and 
A program operated by the New 
York State Drug Abuse Control 
Commission (DACC), with 8 clin- 
ics treating about 1100 patients. 

The total number of patients treated 
in public or semi-public programs is 
about 26,000. It appears that these pro- 
grams are financed almost entirely by 
federal, state and city funds. 


There are about 25 private programs 
in New York City treating a tota! of 
about 14,000 patients. 


All methadone maintenance programs 
throughout the United States are re- 
quired to comply with regulations of the 


i. The figures given in this section are from 
the testimony of Dr. Franees Gearing, of 
the Columbia University School of Public 
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Food and Drug Administration, promul- 
gated December 15, 1972, 21 C.F.R. § 
130 et seg. Programs in New York 
State are required to comply, in addi- 
tion, with the somewhat more stringent 
regulations of the New York Drug 
Abuse Control Commission, promulgated 
in May 1974, 14 N.Y.C.R.R., Part 2021. 


Compliance with these regulations is 
monitored by the DACC, which acts on 
behalf of the state and also on behalf of 
the federal government by contract. 


Both the federal and state regulations 
set forth requirements for the types of 
persons who can be admitted to the pro- 
gram, the kinds of services which must 
be rendered, the staffing of the pro- 
grams, the days and hours of operation 
and record keeping, controls on the ad- 
ministration of methadone, and tests for 
illicit drug usage. 


A number of the clinics under the ae- 
gis of both the Beth Israel and the City 
programs are located in hospitals not op- 
erated either by the City or by Beth Is- 
rael. These arrangements are pursuant 
to contract. The standards for the clin- 
ics are set by Beth Israel and the City. 
The hospitals provide facilities and as- 
sist in various ways such as consultation 
in the hiring of personnel. Fourteen of 
the Beth Israel clinics and 36 of the 
City clinics are operated in this way. 
Among the hospitals where City metha- 
done maintenance clinics are located are 
New York Hospital, Knickerbocker Hos- 
pital, Harlem Hospital, Bellevue Hospi- 
tal, Elmhurst Hospital and Beekman 
Downtown Hospital. 


The Course of Methadone Maintenance 
Treatment 


In order to become enrolled in a meth 
adone program, a person is supposed to 
have been a heroin addict for at least 
two years. In other words, the sole pur- 
pose of these programs is for the cure 
of heroin addiction. 


Health. 
31, 1974. 


These figures are as of December 
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When an applicant is accepted for a 
program, the first step is to have him 
detoxified from heroin and from any 
other illicit drug abuse or alcohol abuse. 
For this purpose a short period of in-pa- 
tient treatment at a hospital is usually 
required. 


In connection with this process, a sta- 
ble or constant dosage of methadone is 
worked out to be administered to the pa- 
tient over a protracted period of time. 
Among methadone maintenance pro- 
grams there are basically two theories 
regarding maintenance on stable doses. 
There are what are termed “high dose” 
programs, where the dosage is in the 
range of 80-100 milligrams per dose. 
Beth Israel is a high dose program. 
The philosophy of such programs is to 
give the patient sufficient methadone to 
make sure that any physical dependence 
or craving for heroin will be eliminated 
and to make sure that the biockade or 
cross-tolerance against heroin is effec- 
tive. The proponants of such programs 
further believe that there should be no 
pressure upon methadone patients to 
discontinue methadone; that there is 
nothing intrinsically wrong or harmful 
about the usage of methadone over an 
indefinite period of time; that such 
usage is essentially medicinal; and that 
the sole criterion which should be used 
to determine whether or not the patient 
should be on methadone is his ability to 
function properly in society. 


The “low dose” programs have a 
somewhat different philosophy. Their 
proponents believe that the proper goal 
for a methadone maintenance program 
should be to have the patient on the pro- 
gram as short a time as possible, that 
the proper goal of a methadone mainte- 
nance program should be detoxification, 
not only from heroin, but also from 
methadone. They believe that detoxifi- 
cation from low doses of methadone is 
easier than from high doses, and thus 
favor the low doses. Addiction Research 
and Treatment Corp., which has clinics 
in Brooklyn and Harlem, conducts a low 
dose program. 

399 F.Susp.—66 


However, except for the differences 
noted above, the basic functioning of the 
high dose and low dose programs is sim- 
ilar. After detoxification from illicit 
drug abuse, the patient commences tak- 
ing constant doses of methadone each 
day. Under federal and state regula- 
tions, a patient is required to appear at 
the clinic and take his dosage of metha- 
done in the presence of a staff member 
at least six days a week for the first 
three months. The seventh day’s dose 
may be taken at home. After a certain 
period of time, if the patient’s conduct 
is satisfactory, he may be permitted to 
reduce his attendance at the clinic and 
take more of his daily doses at home. 
However, even after two years of partic- 
ipation in a program, the patient is re- 
quired to make a minimum of two visits 
to the clinic each week. 


The patient must participate in coun- 
seling—at first on a daily basis, and less 
frequently as time goes on. 


The patient must be observed in vari- 
ous ways to determine whether he is 
abusing drugs or alcohol. It appears 
that methadone patients, at least in the 
first stages of treatment, sometimes at- 
tempt to return to heroin. But the un- 
contradicted evidence is that the block- 
ade or cross-tolerance is indeed effec- 
tive, and that persons on methadone are 
no longer able to find satisfaction in 
heroin; and then generally stop trying. 
However, for one reason or another, 
such as a possible lapse in methadone 
dosage, a patient might occasionally re- 
vert to heroin in a serious fashion. In 
any event, urine tests for heroin usage 
are required by federal and state regula- 
tions to be administered at least once a 
week, 


The evidence further shows that, by 
the use of a somewhat different chemi- 
cal analysis, a urine test will reveal oth- 
er drugs such as barbiturates, and am- 
phetamines, although detection of co- 
caine is difficult. Federal regulations 
require urine tests once a month for evi- 
dence of drugs other than heroin. It 
further appears that clinics such as Beth 
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Israel take steps to make sure that their 
patients are frequently observed to de- 
termine whether there is any drug abuse 
revealed by behavior or appearance. 
These clinics also watch closely for signs 
of excess drinking. 


These clinics also take precautions 
against abuse of methadone. One prob- 
lem is the possibility that a patient may 
take excessive quantities of methadone, 
over and above the dose prescribed by 
the clinic. It is conceivable that he 
might do this by obtaining methadone 
on the black market, or by taking two or 
three days’ doses at one time where the 
clinic has given him methadone to be ad- 
ministered outside the clinic. A differ- 
ent type of problem is the possibility 
that a methadone patient might sell his 
methadone outside the clinic, instead of 
taking it himself. 


Various precautions are taken to 
guard against either type of abuse—in- 
cluding strict control of the issuance of 
methadone doses, observations of the be- 
havior of the patients, and observation 
of any signs of manipulation (7. e., sto- 
ries by the patient of losing his metha- 
done, etc.). 


It appears that during the first few 
months that a patient is on a methadone 
maintenance program, it will become 
reasonably apparent whether he is genu- 
inely determined to rid himself of illicit 
drug usage and is conducting himself 
accordingly. There is a certain pro- 
portion of methadone maintenance pa- 
tients who do not thus conform—who 
are showing evidence of illicit drug 
use or excessive drinking, who make 
little or no attempt at rehabilitation, 
who loiter or otherwise engage in 
undesirable conduct. These are what 
those experienced in the field call the 
“visible” cases. Many of them drop out 
of the programs within the first few 
months or the first year. Many of them 
are discharged. In some cases such pa- 
tients are kept on in the hope of im- 
provement. But their situation is evi- 
dent to clinic personnel. As far as em- 
ployment is concerned, the evidence indi- 
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cates convincingly that the clinic person- 
nel are not likely to refer or recommend 
such persons. 

For patients who do perform satisfac- 
torily on the program, treatment will 
generally continue a year or more. The 
longest term of methadone maintenance 
treatment revealed in the record in the 
present case is four years. Often, how- 
ever, the patient reaches a point where 
he desires to terminate his usage of 
methadone. He believes that he can do 
without it, and wishes to avoid the trou- 
ble of frequent appearances at the clinic. 
In such a case, the dosage of methadone 
is reduced to zero over a period of time. 
Many patients, after terminating usage 
of methadone, function normally without 
it. Some find that they return to meth- 
adone maintenance. 


Physical Effects of Methadone 

Two basic questions arise with respect 
to the employability of methadone main- 
tenance patients. The first is whether 
methadone maintenance patients will 
have any narcotic effects or other side 
effects related to the usage of metha- 
done. The second is whether the patient 
will return to heroin, or will abuse other 
illicit drugs or alcohol! Both of these 
questions have been referred to in ear- 
lier portions of this opinion. However, 
they merit further discussion. 


As an initial proposition, one might 
assume that methadene, being a narcotic 
and a central nervous system depressant 
such as heroin, must inevitably produce 
narcotic effects such as euphoria, drow- 
siness, inattention, departure from reali- 
ty, and slowing of reactions. 


The TA’s expert witness, Dr. Vincent 
Lynch, a pharmacologist, testified that 
methadone “undoubtedly” occupies parts 
of the brain which would affect “cogni- 
tive faculties, the ability to respond vol- 
untarily in certain situations.” Dr. 
Lynch also testified that even in a per- 
son who has been maintained on a stable 
dose of methadone for a period of time, 
the person’s functions would be inhibit- 
ed for a short period of time each day 
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after taking his dose of methadone. Dr. 
Lynch disputed the idea that a metha- 
done patient could really be “stabilized” 
on a constant dose. His opinion was 
that a tolerance would be attained which 
would make methadone ineffective to 
prevent the discomfort or physical de- 
pendence causing the heroin craving. 

Considering Dr. Lynch’s testimony in 
the light of the evidence as a whole, I 
find Dr. Lynch’s testimony to be too 
speculative to be of much value. For in- 
stance, Dr. Lynch’s methadone “toler- 
ance” theory was not based on any tests 
with human beings, and appears to ig- 
nore the marked differences between 
methadone and other drugs such as her- 
oin. 

The overwhelming weight of the evi- 
dence is to the effect that a methadone 
maintenance patient can perform nor- 
mally, and that undesirable side effects 
are lacking. 


It appears that during the twelve 
years that have elapsed since the initial 
investigations of methadone mainte- 
nance, there has been a remarkably in- 
tensive effort to test and observe metha- 
done maintenance patients and to gather 
statistics about their performance. Dr. 
Robert DuPont, Jr., Director of the Spe- 
cial Action Office of Drug Abuse Pre- 
yention in The White House, and Direc- 
tor of the National Institute on Drug 
Abuse in the Department of Health, Ed- 
ucation and Welfare, testified that there 
had been a “vast array of tests” regard- 
ing the ability to drive vehicles, ability 
to maneuver the hands, reaction to sig- 
nals, sleep patterns, sexuality, and that 
the evidence is “that the person who is 
maintained on methadone performs 
within the normal range of expectation 
of a normal population.” 


The detailed results of a number of 
such tests were introduced into evidence 
in this action, and indicated normal be- 
havior by methadone maintenance pa- 
tients. 


Dr. Vincent Dole testified regarding 
his many years of observation of per- 


sons stabilized on methadone, and stat- 
ed: 


“Q. Doctor, has your physiologicai 
research or that of your col- 
leagues indicated that there is 
any disruption of the cognitive 
faculties when a person is main- 
tained on methadone? 


No. On the contrary, we have 
much data by now that the cog- 
nitive and other emotional and 
intellectual faculties of the mind 
are normal. We have done the 
type of tests that you already 
probably had reported through 
Dr. Gordon’s laboratory on spe- 
cific thinzs such as IQ measure- 
ments and various other percep- 
tual tasks. What probably is 
more important to this point is 
now a very large record with 
some tens of thousands of pa- 
tients who have gone to school 
and had high grades, who have 
accomplished much in responsi- 
ble jobs, in business and else- 
where.” 
Regarding the possibility of a metha- 
done maintenance patient obtaining her- 
oin-type euphoria, Dr. Dole testified 
that many patients have come into meth- 
adone treatment centers ‘on the mistak- 
en theory that they were going to get a 
free ride and a free euphoria for a long 
time” and that such patients have very 
soon discovered “that they do not get eu- 
phoria.” 


Dr. Paul Cushman, Jr., Director of 
the Methadone Maintenance Clinic of St. 
Luke’s Hospital (a clinic operated under 
the direction of the Beth Israel Medical 
Center) testified that he had seen thou- 
sands of methadone maintenance pa- 
tients and that they are basically “indis- 
tinguishable” from “comparable non- 
drug people.” Dr. Cushman testified 
that as to characteristics such as alert- 
ness, ability to handle challenges, ability 
to perform work such as electrical cir- 
cuit work, welding, mechanical repairs, 
and so forth—there is “no difference be- 
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tween a normal subject and the metha- 
done maintained patient after he has 
been stabilized on his methadone.” 


Dr. Irving Lukoff, of the Addiction 
Research and Treatment Corporation, 
has been performing research for some 
years with respect to the results of 
methadone maintenance. Dr. Lukoff 
contributed much of the factual material 
for an article entitled “Methadone, The 
Forlorn Hope” by Edward J. Epstein in 
the Summer 1974 issue of The Public 
Interest. This article raised a number 
of questions about methadone mainte- 
nance, including the problem that many 
persons who commence maintenance pro- 
grams drop out or are discharged.” For 
purposes of the present case, the impor- 
tant point is that persons who remain in 
a methadone maintenance program for a 
substantial period of time are the result 
of a “self-cleansing” process which goes 
on in the program, according to Dr. Lu- 
koff. Dr. Lukoff testified that he has 
seen hundreds of patients maintained on 
methadone who function normaliy in 
terms of all obvious signs, and that they 
are “functioning the way everybody else 
does.” 


Dr. Seymour Joseph, Deputy Commis- 
sioner of the New York State Drug 
Abuse Control Commission, testified 
that when a person is stabilized on 
methadone there are no deficiencies in 
day-to-day conduct such as ability to 
think and perform required functions. 


Dr. Joyce Lowinson, who was respon- 
sible for the first methadone mainte- 
nance unit under Dr. Vincent Dole, and 
since 1968 has been in charge of the 


‘ 

2. Methadone maintenance has received both 
criticism and commendation in articles, books 
—and an occasional television item. The 
Epstein article questions certain of the med- 
ical theories espoused by Dr. Dole and his 
associates and questions certain statistics 
sometimes used to show the favoruble re- 
sults of methadone maintenance. For in- 
stance, the Epstein article cites certain “‘evi- 
dence” and authorities against the “block- 
ade” theory of methadone. 
Of course, my findings and conclusions in the 
present case must rest on the testimony aud 
other evidence introduced in the case, rather 
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methadone maintenance program at 
Bronx State Hospital, testified that par- 
ticipants who are stabilized on metha- 
done function normally, and that there 
is “‘no way of distinguishing a person on 
methadone from a person who is not on 
methadone” except by means of a urine 
or blood test revealing the presence of 
the substance. In contrast to Dr. 
Lynch’s testimony that a person stabi- 
lized on methadone will feel a narcotic 
effect for a period of time immediately 
after taking his daily dose, Dr. Lowin- 
son testified that such a person, when he 
takes the daily dose of methadone, “is in 
no way changed, and is no different 
after he has taken his medication.” Dr. 
Lowinson contrasted the taking of the 
dose of methadone with what results 
from the injection of heroin, where 
there is the immediate “rush” or “high.” 


There was also considerable evidence 
o~ the question of whether methadone 
maintenance produces undesirable “‘side 
effects.” The evidence is that, during 
the time patients are being brought up 
to their constant dosage of methadone 
(a period of about six weeks), there may 
be complaints of drowsiness, insomnia, 
excess sweating, constipation, and per- 
haps some other symptoms. After the 
patient is stabilized, he becomes tolerant 
to methadone and the side effects dimin- 
ish and largely disappear. However, 
some side effects may persist. For in- 
stance, in a group of methadone mainte- 
nance patients studied by Dr. Mary 
Kreek of Rockefeller University, 48% 
were experiencing excessive sweating; 
17% had constipation; 16% had insom- 


than on the views of authors expressed in 
articles, where these authors would not be 
subject to cross-exumination ahout the ex- 
tent of their knowledge, ete. But I would 
note a statement quoted with spproval in 
the Epstein article by Dr. Avram Goldstein, 
director of the Addiction Research Luborat)- 
ry at Stanford: 
“Nothing I have said should be interpreted 
as ‘debunking’ methadone or derogating its 
importance. It is a fantastically effective 
tool for bringing addicts into a new and 
helpful kind of thernpeutic environment.” 
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nia; 22% had some libido probiemi. 
However, the evidence is clear that ‘nese 
conditions do not particularly differen- 
tiate this group from other parts of the 
population. Moreover, except in rare 
cases, such conditions have no effect 
upon employability. For instance, the 
constipation problems could be cured by 
a common laxative. 

The TA referred at the trial to a 
“package insert” which is required by 
FDA regulations to be included with 
methadone sold to physicians, hospitals, 
and clinics. The package insert contains 
a description cf various matters, includ- 
ing warnings about possible side effects. 
The package insert states in part: 

“Use in Ambulatory Patients— 
Methadone may impair the mental 
and/or physical abilities required for 
the performance of potentially hazard- 
ous tasks, such as driving a car or op- 
erating machinery. The patient 
should be cautioned accordingly. 

“Methadone, like other narcotics, 
may produce orthostatic hypotension 
in ambulatory patients.” 

There was extensive inquiry at the 
trial about the significance of this warn- 
ing, justifying in my view, the following 
findings: Warnings in package inserts 
such as this one tend to include every 
possible adverse effect that might occur 
under any circumstances of usage. Al- 
though the side effects referred to in 
this warning might occur where metha- 
done is being used as a pain killer or for 
some similar purpose, such effects do 
not occur in a person stabilized on a con- 
stant dose of methadone. 


To summarize my conclusions on this 
subject, I find that a person maintained 
on a constant dose of methadone can 
perform normally by every standard 
that relates to employability, and that, 
except in rare cases, there are no side 
effects making such a person incapable 
of being employed. These, of course, 
are propositions which plaintiffs have 
consistently espoused. They have been 
tested‘in every way that the participants 
cf this trial could think to test them. 


Tne overwfelming weight of the evi- 
dence is in their sunport. 


Illicit Drug and Alcoks! Abuse 

A prospective employer of a metha- 
done mzintenance patient would natural- 
ly question the chances that such a per- 
son would revert to heroin, or use other 
illicit drugs. One aspect of the problem 
is the possibility that the methadone 
maintenance patient, unable to find fur- 
ther satisfaction in heroip, might sub- 
stitute other drugs or alcohol. 


The TA contends that these are risks 
of large proportions among methadone 
maintenance patients. The TA relies on 
a study performed by Chambers and 
Taylor in 1970 to the effect that, in a 
group of methadone patients in Philadel- 
phia who had been under treatment for 
at least 24 months, 97.6% of them were 
found to use an illicit drug at least once 
during a one-month period. The TA re- 
lies on the testimony of Dr. Mitchell S. 
Rosenthal, director of Phoenix House, 
which operates a “drug free” program 
for the treatment of narcotic addicts—i. 
é., no methadone or other drug is used 
following the initial detoxification. In 
the opinion of Dr. Rosenthal, ‘“‘cheating”’ 
by methadone maintenance patients with 
illicit drugs had been shown by studies 
to be in the magnitude of 70%. The 
only specific study Dr. Rosenthal was 
able to refer to was the one by Cham- 
bers and Taylor. 


On the other hand, Dr. Rosenthal testi- 
fied that a patient in a methadone main- 
tenance clinic is monitored so that his 
use or non-use of drugs can be detected 
by an employer in a way that does not 
exist for other employees who might be 
abusing drugs. 


Plaintiffs presented evidence that 
the conditions under which the Cham- 
bers and Taylor study was performed 
bore no resemblance to the conditions 
that exist today in a properly conducted 
methadone maintenance program. 
Moreover, plaintiffs presented statistics 
and estimates indicating that the use of 
illicit drugs among methadone mainte- 
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nance patients involves a_ relatively 
small, and generally visible, minority. 

Before going into plaintiffs’ evidence 
on this point, certain observations are 
necessary. Although fairly detailed in- 
formation was presented about the ma- 
jor public methadone maintenance pro- 
grams, very little specific informaticn 
was provided regarding the private clin- 
ics. Obviously, neither side wished to 
prolong the case to the extent of subpoe- 
naing witnesses from all, or even some, 
of the 25 private clinics in New York 
City. There was general testimony to 
the effect that the private clinics might 
tend not to be as well run as the public 
programs. There was also testimony in- 
dicating that the quality and perform- 
ance of the patients in pvivate clinics 
might be worse than that of patients in 
the public programs, although the direc- 
tor of one of the public programs, ARTC, 
testified that ARTC draws from the 
hardest of the hard core addicts. The 
information abou: the private clinics is 
not really sufficient to permit a conclu- 
sion that statistics about matters such 
as drug abuse would be either better or 
worse for the private clinics than for 
the public programs. 

In any event, since the public pro- 
grams treat about 26,000 out of the 
40,000 methadone patients in New York 
City, statistics and other information 
drawn from these public clinics cover 
the majority of methadone maintenance 
patients in New York City, and will be 
relied upon with this in view. 

The public clinics appear to be consci- 
entious in accumulating information 
about drug abuse. They also note in- 
stances of problem drinking. In the 
case of drugs, this information comes 
from the periodic urine tests. With re- 
gard to drinking, it appears that the 
program personnel are trained to be sen- 
sitive to signs of such a problem. 


The witnesses in this case basically 
agreed that methadone maintenance pa- 
tients will sometimes attempt to “chal- 
lenge” their methadone—?. e., attempt 
some usage of heroin. This usually hap- 
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pens during the first weeks on a pro- 
gram, although it can also happen later. 
Plaintiffs’ witnesses were emphatic in 
their view that these attempts by a per- 
son stabilized on methadone to return to 
heroin fail because of the blockade or 
cross-tolerance effect. For instance, Dr. 


‘Beny J. Primm, Executive Director of 


ARTC testified: 

ae a patient who is on metha- 

done would have no reason whatsoev- 

er, once stabilized, to again shoot her- 

oin. I want that absolutely clear. It 

is just pharmacologically impossible 

for him to realize any feelings from 

the heroin because of the cross toler- 

ance of methadone and heroin.” 
However, this blockade or cross toler- 
ance effect does not relate to drugs oth- 
er than heroin, or to alcohol. 

Dr. Trigg of Beth Israel testified that 
about 5,000 out of the 6,500-7,000 pa- 
tients in his clinics have been on metha- 
done maintenance for a year or more. 
He further testified that 75% of this 
5,000 are free from illicit drug use. 

Dr. Bihari of the City’s methadone 
maintenance program testified that, for 
patients who have been in that program 
more than six months only 4% have signs 
of heroin usage in urine tests, and 11% 
have signs of other drugs. Dr. Bihari 
testified that 6% of the City’s patients 
have alcohol problems. 

Dr. Lowinson of the Bronx State Hos- 
pital program stated that, for patients 
who have been in that program six 
months or more, 6-7% show some evi- 
dence of heroin usage in urine tests, and 
another 12% show evidence of usage of 
barbiturates or other sedative or hypnot- 
ic drugs. Dr. Lowinson testified that 
5S of the patients have alcohol prob- 
lems. 

Dr. Primm of ARTC testified that, 
among his program’s patients who have 
been in treatment a year or more, 60- 
7)% are adjusted sufficiently that they 
are free from any drug or alcoho! prob- 
lem. Dr. Primm testified that his pro- 
gram’s patients are drawn from the 
“hardest of the hard core” addicts. 
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Dr. Kreek testified about a study re- 
lating to 129 of the first patients in 


methadone maintenance programs. At. 


the time of the study these patients had 
ceen in programs from three to about 
five years. There was evidence of con- 
tinued intermittent heroin abuse in the 
case of 2 out of the 129. There was evi- 
dence of intermittent use of other drugs 
in the case of 6 out of the 129, but these 
cther drugs included barbiturates and 
valium. Dr. Kreek noted that valium is 
the second most frequently used drug by 
the general population—second only to 
aspirin. There was no indjcation of any 
cocaine use among the 129. 


I conclude from all the evidence that 
the strong majority of methadone main- 
tained persons are successful, at least 
after the initial period of adjustment, in 
keeping themselves free of the use of 
heroin, other illicit drugs, and problem 
drinking. 


Employment 


There is impressive evidence about 


successful employment among methadone 


maintenance patients. Seventy percent 
of the Beth Israel patients who have 
been in the program for a “period of 
time” are employed. Sixty percent of 
those who have been in the Bronx State 
Hospital program over a year are em- 
ployed. In the City program, 45% are 
employed in paying jobs,-11% are home- 
makers, and 6% are full-time students. 
Dr. Primm of ARTC, testified that 35% 
of his program’s total population (in- 
cluding those in the methadone program 
and those in a drug free program) are 
employed. The percentage is greater 
for the methadone program alone. In 
the DACC program, 80% are employed. 

A statistical study by Dr. Frances 
Gearing of the Columbia University 
School of Public Health shows that for 
four groups of patients studied, the per- 
centage occupied in gainful employment, 
homemaking, or school attendance after 
one year were 59%, 63%, 41% and 34% 
respectively. 


Consolidated Edison hires methadone 
maintenance patients. The policy of 
Consolidated Edison is to consider for 
employment a former heroin addict who 
has performed satisfactorily on a metha- 
done maintenance program for a mini- 
mum of o*2 year. Con Ed has hired 
about 100 former addicts under this pol- 
icy. Such employees have satisfactorily 
occupied a variety of positions at Con 
Ed including monitoring various types 
of controls, and work on street crews. 
Con Ed advances such employees along 
normal promotional lines in accordance 
with their performance and skills, the 
sole exception being that former addicts 
are excluded from any nuclear facility in 
accordance with Con Ed’s understanding 
of the law. Con Ed believes that its ex- 
perience with former addicts participat- 
ing in rehabilitation programs has been 
successful. A special study of the work 
of 13 Beth Israel patients at Con Ed in- 
dicates that their performance was as 
good or better than that of the average 
Con Ed employee. 


The evidence further indicates that 
methadone maintenance patients have 
been satisfactorily employed as sheet 
metal workers, truck drivers, taxi driv- 
ers, drill press operators, teachers, elec- 
tricians, mechanics, draftsmen, clerks, 
cashiers, bank tellers, and a great vari- 
ety of other positions. Local employers 
who are now hiring methadone mainte- 
nance patients at least on a trial basis 
are Chemical Bank, New York Life, 
Metropolitan Life, J. C. Penney, Mc- 
Graw-Hill, Seagram, Columbia Presby- 
terian Hospital, New York Telephone 
Company, New York Off-Track Betting 
Corporation, and others. An official of 
the Sheetmetal Workers Internztional 
Association testified that his organiza- 
tion is bringing methadone maintenance 
patients into its apprenticeship program, 
and that they are performing work such 
as welding, using heavy machinery, and 
working on scaffolding. 


Dr. Joseph testified that there is a 
large segment of methadone mainte- 
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nance patients who become “non-visi- 
ble’, in that they are performing well 
and are free of serious problems. With 
regard to employment, he testified: 


“We have people in methadone mainte- 
nance programs who are: performing 
any and every type of service in this 
city and state, ranging from being 
outstanding members of the profes- 
sions to laborers, going through the 
gamut of electricians—you name it.” 
According to Dr. Joseph there are thou- 
sands of such persons. 


Classification of Persons on Methadone 
Maintenance 

There is certain other information in 
the record which helps give perspective 
on the question of employability of per- 
sons on methadone maintenance. 

The witnesses from the Beth Israel 
program testified that about one-third 
of the patients in that program, after a 
short period of adjustment, need very 
little more than the doses of methadone. 
The persons in this category are situat- 


ed fairly satisfactorily with respect to 
matters such as family ties, education 


and jobs. Another one-third of the pa- 
tients at Beth Israel need a moderate 
amount of rehabilitation service, includ- 
ing vocational assistance, for a period of 
several months or about a year. A per- 
son in this category may, for instance, 
have finished high school, but may have 
a long heroin history and no employment 
record. A final one-third of the pa- 
tients at Beth Israel need intensive sup- 
portive services, are performing in the 
program marginally, and either will be 
discharged or wil! be on the brink of 
discharge. 


Dr. Harvey Gollance estimated that 
about 20% of Beth Israel’s patients drop 
out of the program. At the Bronx State 
Hospital 10% of the patients are dis- 
charged during the first year. 


Dr. Lukoff from ARTC described it 
this way. He stated that about one- 
third of ARTC’s patients are “stereo- 
type” addicts, who have started on her- 
cin in their teens, and have had severe 
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problems with family ties, education and 
crime. The other two-thirds of the 
ARTC patients are persons who started 
on heroin in their 20’s, who tend to have 
finished school or military service, and 
who have maintained better situations 
with respect to family ties and employ- 
ment. About 40-45% of the first third 
drop out in the first year of treatment. 
About “5-80% of the other two-thirds 
remain in the program. 

The evidence indicates that problem 
patients—those who are abusing drugs 
or alcohol and who are not making prog- 
ress in rehabilitation—are identifiable 
after about 3-6 months, if not sooner. 

On the question of employability— 
many methadone patients (about 30% in 
the case of Beth Israel and Bronx 
State) are employed when they enter 
the programs. Others are employed 
within a matter of weeks. In many cas- 
es, however, the clinic personne] feel 
that they should wait 6-9 months or 
even a year before making a recommen- 
dation for employment. 


Identification of Those Employable 


As a result of the evidence at the trial, 
there can be no real dispute about the 
fact that substantial numbers of metha- 
done maintenance patients are capable 
of successful employment. The question 
remains as to how a prospective employ- 
er can identify those who will perform 
satisfactorily, and screen out those who 
are still abusing drugs or have other un- 
desirable characteristics. There was in- 
tensive inquiry on this question at the 
trial. f 


My conclusion is that an employer 
such as the TA can perform this screen- 
ing for methadone maintenance. patients 
in basically the same way as in the case 
of other prospective employees. 

The TA, like any large employer, has 
staff and facilities for ascertaining ihe 
mental and physical qualifications of 
prospective employees. The TA also has 
various systems for monitoring the per- 
formance of employees after they are 
hired. In cases where particular infor- 
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~ation must be obtained, the TA will 
consult with physicians, psychiatrists, 
nospitals, and other sources. 

The TA must always make the best 
determination it can as_to whether the 
applicant will have proper work habits, 
and whether there is a risk of undesira- 
>le conduct such as thievery, drunken- 
ness or narcotic usage. The TA, like any 
=mplover, does not rely on hunch, but 
ebtaing objective evidence—i. e., infor- 
mation about performance at school, 
-mployment history, current employ- 
ment record, family ties, medical or 
- sychiatric history, criminal record, and 
so forth. 

In this connection, it is important to 
rote that the TA has no blanket prohibi- 
tion against the hiring of persons with 
ctiminal records. Individual considera- 
tion is given to the nature of the crime, 
and to the question of how it might re- 
‘tate to the job applied for. For in- 
stance, a record of theft would be con- 
sidered against a person applying to 
nandle money. The prior criminal rec- 
crd would be considered in the context 

? recent job stability and evidence of 
renabilitation. 


The TA has no blanket prohibition 
against the employment of persons tak- 
ing drugs such as tranquilizers. When 
evidence of such usage appears, the TA 
relieves it should “dig a little deeper” to 
find out about the circumstances. In- 
Guiry may be made with the person’s 
éoctor. Consideration is given on an in- 
dividual basis. 


The TA has no absolute prohibition 
against the employment of persons 
formerly confined to a mental institu- 
tion or persons who have been, or are 
currently being, treated by a psychia- 
trist. The TA has psychiatrists on re- 
tainer to act as consultants where prob- 
lems such as this arise. But again, the 
matter of employability is considered on 
an individual basis. 


The TA does not maintain any blanket 
rule barring the hiring of persons with 
such medical problems as diabetes, epi- 
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lepsy or heart disease. Individual con- 
sideration is given to applicants having 
these conditions. It is the policy of the 
TA to consider the hiring of such per- 
sons on an individual basis in light of 
such factors as their actual performance 
capabilities and the safety sensitivity of 
the job to which they seek appointment. 


I return to the matter of objective ev- 
idence of employability, considered with 
respect to methadone maintenance pa- 
tients. A crucial point here is that the 
record in this case demonstrates that 
there are large numbers of methadone 
maintenance patients who are able to 
provide to a prospective employer satis- 
factory objective evidence of employabil- 
ity. For instance, many methadone 
maintained persons can demonstrate 
that they have been on a reliable metha- 
done program for a year or more; that 
they have faithfully abided by the rules 
of the program; that, according to sys- 
tematic tests and observations, they 
have been free of any illicit drug or al- 
cohol abuse for the entire period of 
treatment, excluding a possible adjust- 
ment period; that they have the neces- 
sary education or other training for the 
job; that they have stable family ties; 
and that they have a current successful 
employment record, and a_ successful 
work history. 


In the background, of course, is the 
record of heroin addiction. Medical 
Director Lanzetta of the TA takes the 
view that when a man goes on heroin 
there is “some deficiency somewhere”, 
which presumably persists thereafter, 
particularly while the person needs the 
“crutch” of methadone maintenance. 
Although there is no doubt that heroin 
addiction is a problem of the most se- 
vere nature, the presumption that heroin 
addiction invariably stems from some 
character defect, making a person ‘nore 
or less permanently unemployable, can- 
not be supported. The question about 
whether a person maintained on metha- 
done has some defect or deficiency mak- 
ing him invariably a risky employee has 
been dealt with in detail heretofore in 
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this opinion. The evidence is conclusive- 
ly to the contrary. 

The question in the individual case is 
whether the methadone maintained per- 
son, despite the history of heroin addic- 
tion, is currently capable of employment. 
If the TA were being asked to employ a 
marginal or doubtful case—i. e., a per- 
son who had been in a program only a 
short time and who had no work history 
or current employment record—the TA 
might well be justified in giving little or 
no consideration to such an applicant. 
But the TA’s blanket exclusionary policy 
applies with equal strength to the many 
methadone maintained persons who, 
from any rational standpoint, have 
objectively demonstrated their capability 
of being employed by means of evidence 
of freedom from drug abuse and employ- 
ment record. Moreover, the TA’s policy 
applies not only to what are obviously 
its most sensitive positions—such as 
subway motormen, subway towermen, 
bus drivers—but applies to all jobs in 
the TA, such as clerks and car cleaners. 
The TA refuses to consider a methadone 
maintained person for employment, re- 
gardless of the evidence he presents 
about employability and regardless of 
what type of job he seeks at the TA. 

I have referred a number of times to 
evidence of freedom from drug or alco- 
hol abuse. The obvious source of such 
information is the methadone mainte- 
nance program. 


In connection with obtaining informa- 
tion from methadone maintenance clin- 
ics, the TA makes two points: First, 
that some of the clinics—particularly 
the private ones—may not provide relia- 
ble information; and second, that the 
clinics may be legally prevented from 
giving full information to an employer 


3. There was some suggestion at the trial 
that it might be necessary or advisable to 
Lave 3 certification boar? or pune! of ex- 
perts to determine the employability of 
former addicts. But the weight of the evi- 
dence supports the proposition that an em- 
ployer such as the TA can make this deter- 
mination by its normal screening procedures. 
In the case of methadone muintained per- 
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regarding a patient. Neither point is of 
weight in the present case. 


It is true that several of the witnesses 
indicated that there might be private 
clinics which could not be relied upon for 
accurate information about drug and al- 
cohol abuse. Also, one of the witnesses 
from a “drug free” program expressed 
skepticism about the ability of one of 
the public programs—the City program 
—to consistently provide reliable infor- 
mation. On the latter point, the current 
director of the City program was thor- 
oughly interrogated in this case, and the 
weight of the evidence is that the City 
program is soundly managed and relia- 
ble within the bounds of normal human 
fallibility. Im any event, the TA has 
never tried to obtain information from 
even those clinics such as Beth Israel 
which are unanimously agreed to be reli- 
able. Employers such as Consolidated 


Edison have found that they can obtain 
satisfactory information about metha- 
done maintenance patients in order to 
make intelligent employment judgments. 


There is no reason to believe that the 
TA cannot do the same thing? 


With regard to the legal restrictions 
imposed upon a methadone clinic in the 
giving out of information about pa- 
tients, 21 U.S.C. § 1175(a) provides that 
records of the treatment of any patient 
in a federally regulated drug abuse pre- 
vention function shall be confidential 
and shall be disclosed only under the cir- 
cumstances authorized in § 1175(b). 
Subseetions (b)(1) and (g) provide in 
effect that such records may be dis- 
closed in accordance with the prior writ- . 
ten consent of the patient for such pur- 
poses as are allowed in regulations is- 
sued by the Director of the Special Ac- 
tion Office for Drug Abuse Prevention. 


sons, the employer would naturally seek in- 
formation from the program. But this is 
essentially uo different from obtaining rete- 
vant references for other types of appli- 
eants. If the TA has legitimate doubts 
about the reliability of the information ob- 
tained from the program, it will accord such 
information little or no weight. 
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The applicable current regulations 
were issued June 25, 1975 and became 
effective on August 1, 1975. 42 C.F.R. 
$§ 2.1 et seq., 40 Fed.Reg. 27802. Sec- 
tion 2.38 governs disclosure of informa- 
tion to employers. It is clear that under 
these regulations a methadone mainte- 
nance patient may authorize release of 
information to an employer or prospec- 
tive employer which is relevant to ques- 
tions relating to employment. 


Persons Having Terminated Methadone 
Maintenance 

The great bulk of the evidence in this 
case related to the question of the em- 
ployability of persons engaged in metha- 
done maintenance programs. There was 
some evidence, although not a great deal, 
about the characteristics of persons who 
have successfully completed a methadone 
maintenance program and have with- 
drawn from methadone. 


There are indications that at times 
these persons will return to the metha- 
done maintenance programs. At times 
such persons revert to heroin. However, 
it is unquestioned that there are many 
methadone ‘maintenance patients who 
successfully withdraw from methadone 
and stay clear of drug abuse thereafter. 
Plaintiff Beazer is such a person, hav- 
ing ceased using methadone almost two 
years ago. 


In any event, it would appear that 
there would be effective means for 
objectively determining the qualifica- 
tions for employment of a former meth- 
adone maintenance patient. There is no 
rational reason for maintaining an abso- 
lute bar against the employment of these 
persons regardless of their individual 
merits. 


Policies of City, State, and Federal Gov- 
ernments 


The City of New York, the State of 
New York and the Federal Government 


have taken various steps to eliminate 
bars to public employment of methadone 
Maintenance patients and other former 
addicts. 


On March 22, 1972 the New York City 
Department of Personnel issued a policy 
statement approved by various City offi- 
cials and by the City Civil Service Com- 
mission. The policy statement provided 
that a history of drug addiction shall 
not in itself constitute a bar to employ- 
ment in any City position, except that 
appointments to the “uniformed serv- 
ices” would continv2 to be governed by 
“current medical and physical stand- 
ards.” The policy statement provided 
that where an applicant for City employ- 
ment has a history of drug addiction, 
his case will be considered on its indi- 
vidual merits. The policy statement 
specifically provided that methadone 
maintenance patients skould be assisted 
in obtaining City jobs. 

This policy has had no effect on the 
TA, for reasons which will be described 
hereafter. 

As’ to the exception for the “uni- 
formed services,” apparently the police, 
the firemen, and sanitation workers are 
included in this category. However, the 
evidence indicates that in fact there is 
no blanket exclusion of methadone main- 
tenance patients in these departments, 
at least as to all positions. 


The New York State Civil Service De- 
partment and Drug Abuse Control Com- 
mission have promulgated certain “‘Oper- 
ating Principles,” providing that if an 
applicant for State employment has a 
history of drug abuse, the application 
should be considered on its merits, al- 
though a history of drug abuse may be 
considered the basis for denial of ap- 
pointment in “certain sensitive posi- 
tions” identified by the Civil Service 
Department. These Operating Princi- 
ples specifically provide for assistance to 
m2ihadone maintenance patients seeking 
Stz.e employment. 


In 1972 Congress passed the Drug 
Abuse Office and Treatment Act, which 
provides in part that “no person may be 
denied or deprived oi Federai civilian 
employment or a Federal professional or 
other license or right solely on the 
ground of prior drug abuse.” The stat- 
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ute goes on to state that this provision 
does not apply to employment in the 
CIA, the FBI, or other similar agencies. 
21 U.S.C. § 1180(c). Although the stat- 
ute does not expressly so state, it would 
appear thai a person successfully partic- 
ipating in a methadone maintenance pro- 
gram would be within the protection of 
the statute. 


Mechanics of TA’s Exclusion Policy 

Positions in the TA consist of so- 
called ‘‘city-wide titles’ and also titles 
which are unique to the TA. The city- 
wide titles are positions such as secre- 
tary, clerk, motor vehicle operator, 
which involve basically the same work in 
the TA and in City agencies. The TA 
has 3,400 employees in city-wide titles. 

The New York City Civil Service 
Commission has adopted medical stand- 
ards for city-wide titles in the TA, and 
these standards specify that a person 
who is successfully participating in a 
recognized methadone maintenance pro- 
gram may be employed. It is conceded 
that the TA avoids the effect of this 
rule by invariably passing over any 
methadone patient when applicants for 
city-wide title jobs at the TA are chosen 
from the Civil Service eligibility lists. 
The TA has the right under Civil Serv- 
ice Law § 61 to choose any one of the 
top three applicants on the list at the 
time of a particular selection for a job. 

With respect to the employment titles 
at the TA other than city-wide titles, 
the TA has its own medical standards 
which it has written, although they have 
been formally promulgated by the Civil 
Service Commission. These standards 
provide that an applicant may be reject- 
ed for a history of drug abuse, and it is 
clear that the TA uniformly rejects all 
persons with a history of drug abuse 
who are participating in methadone 
mairtenance programs. 


Positions intne TA 

The TA contends that it cannot afford 
to take what it considers the risks of 
employing present or past methadone 
Maintained persons, except possibly 


‘ employees 


399 FEDERAL SUPPLEMENT 


those who have been successfully with- 
drawn from methadone for several 
years. The TA emphasizes that em- 
ployees such as subway motormen have 
an immediste and heavy responsibility 
for the safety of large numbers of per- 
sons. The TA argues that many of its 
must work unsupervised 
throughout the wide geographical area 
covered by the TA system. Indeed, the 
TA’s officer in charge of personnel, Wil- 
bur McLaren, testified that “most of our 
people are literally unsupervised.” The 
TA further contends that its jobs are 
attended by unusual hazards—such as 
the risk of a maintenance man being hit 
by a subway ina tunnel. 


There can be little doubt about the 
unique sensitivity involved in jobs such 
as that of subway motorman. Despite 


the existence of various automatic safe- 
ty devices to protect against the conse- 
quences of mistakes, the subway motor- 
men and subway towermen (who control 
certain subway signals) and other simi- 
lar employees of the TA must be persons 
of maximum alertness and competence. 


One inevitable question raised by the 
present case is: “Do you want a metha- 
done patient driving a subway train?” 
One answer to this question is that, un- 
der concededly valid rules of the TA, a 
person cannot become a subway motor- 
man except by promotion from some oth- 
er position in the TA. This means that 
a methadone maintained person seeking 
his first job with the TA could not ap- 
ply to be a motorman. No one can be 
considered for the position of motorman 
until he has demonstrated satisfactory 
job performance at the TA in some oth- 
er position for a period of a year or 
eighteen months, or more. The same is 
true for the position of subway tower- 
man. As to subway conductors (who 
control tlie opening and closing of subway 
doors), although technically this title is 
an “entry level” position, in fact the last 
two competitions for the position—in 
1972 and 1975—-were open only to exist- 
ing TA employecs seeking promotion. 
The position of bus driver is open tu 
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new applicants. In any event, as I will 
describe later in this opinion, I believe 


that it would be constitutionally permis- : 


sitle for the TA to refuse to employ 
present methadone maintained persons 
as motormen, conductors, towermen, bus 
drivers, and in similar operating posi- 
tions. 

But the essential point here is that 
the TA’s exclusionary policy against 
methadone maintained persons is applied 
ivf merely with respect to the uniquely 
sensitive jobs such as motorman and 
other comparable positions, but is ap- 
plied with respect to every category of 
work within the TA. It is perfectly 
clear that large numbers of the em- 
ployees in the TA perform work essen- 
tially similar to the type of work done in 
other businesses and industries where 
methadone maintained persons appear to 
be successfully employed. 

The TA (including MABSTOA) em- 
ploys approximately 47,000 persons. It 
hires about 3000 employees annually. 
For various purposes, the TA divides its 
jobs into operating and non-operating 
positions. The principal operating posi- 
tions, with the numbers of persons in- 
volved are: 

Subway Motormen 

Subway Conductors 

Subway Towermen 

Bus Operators 


3,300 
3,200 
600 
5,200 
12,300 


However, the TA has almost 400 other 
job titles, largely in the non-operating 
category. The following are a few ex- 
amples of non-operating titles, listed 
with the number of employees involved: 


Accountant 25 
Assistant Accountant 29 
Architect 5 
Assistant Architect 33 
Junior Architect 5 
Civil Engineer 79 
Civil Engineer Draftsman 27 
Assistant Civil Engineer 207 
Junior Civil Engineer 68 
Cashier 32 


Clerk 
Senior Clerk 286 
Collecting Agent 145 
Bookkeeping Machine Operator 49 
Claim Examiner 60 
Computer Operator % 
Keypunch Operator 57 
Messenger 12 
Railroad Caretaker 229 
Railroad Porter 1162 
Railroad Stockman 72 
Railroad Stock Assistant 103 
Railroad Watchman 162 
Stenographer 44 
Senior Stenographer 48 
Typist 190 
Senior Typist 33 
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There are other non-operating TA em- 
ployees, which will be described in more 
detail hereafter. 

The TA’s contention that most of its 
employees work basically without super- 
vision is somewhat belied by the large 
number of supervisory positions listed 
among the approximately 400 titles of 
TA employment. For instance, there 
are 21 kinds of foremen. There are a 
total of 1413 foremen in these 21 catego- 
ries. There are 40 categories of employ- 
ment at the TA bearing the title ‘‘Sen- 
ior’ attached to some type of job—such 
as Senior Computer Operator, Senior 
Engineer. There are 12 types of “Su- 
perintendents” and 29 types of “Super- 
visors.” 

Most of the TA non-operating em- 
ployees are under some direct supervi- 
sion, or at least report to a foreman or 
supervisor who determines that the em- 
ployees are fit for duty. 

All TA employees (except perhaps at 
the very high levels) are on probation 
for the first six months of their employ- 
ment. This applies to both new em- 
ployees and ones who have been promot- 
ed from another TA job. During proba- 
tion there is close scrutiny by a supervi- 
sor. 


For various purposes the TA consid- 


ers certain positions as “critical” or 
safety-sensitive, and other positions as 
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“non-critical.” For instance, periodic 
physical examinations are given to per- 
sons in various critical positions such as 
subway motormen, subway conductors 
and bus operators. As will be discussed 
in more detail hereafter, the TA treats 
an employee with an alcokol problem dif- 
ferently depending on whether the posi- 
tion is deemed critical or non-critical. 
Again, the principal critical categories 
are motormen, conductors and bus oper- 
ators, although there are non-operating 
jobs, such as operating cranes and han- 
dling high voltage equipment, which are 
deemed to be critical. A non-critical job 
is defined by chief personnel officer 
McLaren, in connection with the alcohol 
issue, as one where “drinking would not 
directly relate to passengers’ safety or 
overly expose other employees.” The 
TA will permit a person having enough 
of a drinking problem to require treat- 
ment by the TA’s alcoholic counselling 
service to remain on non-critical jobs. 
Such jobs include all the so-called 
“City-wide” titles (3400 persons); car 
cleaners (950 persons); and apparently 
a majority of the jobs involved in re- 
pairing subways and buses (total 3000 
persons), maintaining subway track, 
structures and tunnels (total 6800 per- 
sons), and manning the subway stations 
(total 5600 persons). 


Certain categories of employment bear 


further discussion. These are: (1) of- 
fice work; (2) maintenance of sub- 
way cars and buses; (3) maintenance of 
track, structures and tunnels: (4) work 
in subway stations. 


(1) Office Work 


The total number of office workers is 
over 2,000. These include 1200 persons 
in various clerical and secretarial titles. 
Most of the office employees work in the 
two main offices of the TA at 370 Jay 


4. Apparently this category includes both 
cleaners of subway cars and cleaners of bus- 
es, since there is no separate category of 
Bus Cleaner given in the list of employment 
titles furnished to the court. However, 
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Street, Brooklyn, and the World Trade 
Center in Manhattan. They mainly 
work a daytime shift and are under nor- 
mal office-type supervision. 


(2) Maintenance of Subway Cars and 
: Buses 

There are about 6,600 employees in- 
volved in the maintenance of subway 
cars and buses. 


This category includes 950 car 
cleaners. About half of these do the 
daily sweeping and picking up of the 
cars. The other half do the washing 
and other types of cleaning which occur 
on certain schedules. The sweeping and 
picking up are carried out at the two 
main subway yards at Coney Island and 
at 207th Street, and at 13 inspection sta- 
tions. The washing and other cleaning 
work is carried out in the two main 
yards. 

Most of the car cleaning is done at 
night. While some car cleaners work 
alone, generally they work in groups of 
two or more and are supervised by a 
foreman. 


One of the objections of the TA to 
hiring methadone maintained persons 
for car cleaning is that various cleaning 
agents are used which might be toxic 
under certain circumstances, and that 
the effect of these cleaning agents 
might be “potentiated” by methadone. 
Dr. Vincent Lynch testified to this. 
However, Dr. Lynch admitted that the 
question of whether there might be some 
harmful effect depended upon the actual 
conditions of work at the TA, such as 
the concentration of the substances and 
the amount of fresh air or ventilation. 
Dr. Lynch stated that he had tried to 
find out something about these condi- 
tions from the TA, had been unable to 
do so, and actually knew nothing about 
the conditions. I therefore can give no 


plaintiff Frasier applied for the position of 
“Bus Cleaner” in 1973. It will be assumed 
that Bus Cleaners perform essentially the 
same functions as Car Cleaners. 
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weight to the claim about “potentiation” 
of the effects of cleaning agents.5 
Another category of positions involves 
repair and parts replacement for subway 
cars. There are 3,000 TA employees in 
this category. These employees perform 
body work, mechanical and electrical 
work and painting. They work mainly 
in shops in the daytime, and generally in 
vroups supervised by foremen. 
The TA argues that this subway re- 
pair work involves unusual hazards be- 
se of the need to manipulate heavy 
chinery and power tools. But the un- 
‘adicted evidence is that methadone 
maintained persons are performing suc- 
cessfully in comparable industrial jobs. 
In any event, plaintiffs are not sug- 
gesting that just anyone on methadone 
be thrown into working with metal 
nenders and boring machines. The per- 
son must be qualified for the job. For 
instance, in the case of a Car Maintainer 
A ‘Body Work), he would be required 
under TA regulations to have substan- 
training and experience in such 
lls as fabrication of steel assemblies, 


ca} 
tiai 


welding and cutting of heavy gauge met- 
al, forging, and the use of the nece. 


sary tools and power equipment. If a 
present or past methadone maintained 
rerson came to the TA and could demon- 
strate these qualifications, could demon- 
strate a current satisfactory employment 
record in this type of work, and could 
; y his freedom from illicit drugs for 
bstantial period of time, plaintiffs 
> that he deserves to be considered 
* a job opening on his merits. The 
evidence supports this proposition. 
As to repair of buses, there are about 
100 employees engaged in such work, 


3. The TA has suggested that the cleaning 
Wutk at the yards involves substantial dan- 
wer because cleaners need to walk through- 

yards and might encounter third 

rails carrying 600 volts of electricity. In 

connection with this case I was taken on a 

tour of certuin parts of the TA system, 

Which ineluded a visit to the Coney Island 

yard at night. We started at the outskirts 

ef tie yard, and crossed seemingly endless 
numbers of rails and third rails before we 


ont the 


divided about equally between day and 
night shifts. The work is mainly done 
in garages under the supervision of 
foremen, and is of a somewhat lighter 
nature than what is involved in the re- 
pair of subway cars. However, again 
there are requirements of extensive 
training and experience. 

As already indicated, the TA deems 
many of the jobs connected with the re- 
pair and maintenance of subways and 
buses as “non-critical,” so that a person 
with an alcohol problem may be permit- 
ted to continue in his job while rehabili- 
tation attempts are being made. Car 
cleaners are considered non-critical. 


(3) Maintenance of Track, Structures 
and Tunnels 


This category of work is referred to 
by the TA as ‘maintenance of way.” 
There are about 6800 employees in- 
volved. These employees lay and repair 
track, work on road beds, and also do all 
the other repair and maintenance work 
for tunnels, stations and elevated rail 
structures. They maintain the signals 
and also the equipment for supplying 
the power to the subway system. These 
employees include carpenters, masons, 
plumbers, electricians and metal work- 
ers. Also included are the persons who 
work on drainage pumps and ventilation 
fans—the type of work done by plaintiff 
Reyes. 

Obviously, the work of these em- 
pleyees is spread throughout the subway 
system. However, these employees 
usually work in groups ranging from 
two or three to larger gangs. A fore- 
man will supervise a single group, or 
several small groups, as appropriate. 


finally approached some car cleaning opera- 
tions. From later testimony, however, it ap- 
pears that the car cleaners themselves ap- 
proach their work far more conveniently. 
After arriving at the yard by subway or au- 
tomobile, they walk via a parking lot and 
sidewalk to the foreman’s office in the 
inspection shop. and then to the cars to be 
cleaned, usually ssing two or three tracks 
at most. 
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Maintenance of Way employees in- 
clude 1590 trackmen, who work on the 
rails, ties, plates, ballast and “subgrade.” 
They usually work in gangs of ten men 
or more under a foreman. 

The TA argues that many Mainte- 
nance of Way employees are subjected to 
unique hazards involved in working in 
tunnels or on elevated structures where 
trains are passing, and where the third 
rail must be constantly avoided. 

However, here again the TA has set 
high qualifications for the more sensi- 
tive jobs. Positions such as carpenter, 
mason, signal maintainer, and power 
distribution maintainer, can only be 
gained through promotion from helpers 
or trainees in those categories. A new 
employee will enter as a helper or 
trainee, and even the latter are required 
to have appropriate experience. The help- 
er or trainee will work under close indi- 
vidual supervision for a year or more. 

Again, many of the jobs connected 
with the maintenance of subway track, 
tunnels and structures are deemed 
“non-critica:,” so that a person with an 
alcohol problem may be permitted to 
keep working during rehabilitation ef- 
forts. 


(4) Work in Subway Stations 


There are about 5,600 employees in- 


volved in this category. They consist 
mainly of about 4,100 railroad clerks 
who sell the tokens; about 1,100 rail- 
road porters, who sweep and clean the 
stations; and about 140 turnstile main- 
tainers, who repair the turnstiles. 

These employees work largely alone at 
the various subway stations throughout 
the system. However, it is clear that 
the railroad porter does not occupy a po- 
sition of unique sensitivity. The TA 
points out that the railroad clerk and 
the turnstile maintainer are positions 
requiring honesty and alertness, and 
that these employees are sometimes 
robbed. But the evidence shows that 
methadone maintained persons are serv- 
ing as bank tellers, and as cashiers in 
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the Off-Track Betting offices. It is not 
reasonable to presume that they could 
never qualify for employment as rail- 
road clerks or turnstile maintainers. 

Railroad clerks, railroad porters and 
turnstile maintainers are deemed to be 
non-critical employees in the application 
of the policies regarding alcohol. 


TA Policy Regarding Alcohol 


Some further explanation is necessary 
regarding the TA’s policy about alcohol. 
The TA’s handling of drinking problems 
is far more lenient than anything sug- 
gested in this case regarding methadone 
maintained persons. Plaintiffs are seek- 
ing in this action consideration for em- 
ployment as to persons whose heroin ad- 
diction is in the past and who are, at the 
time they apply to the TA, demonstrably 
free from drug or aleohol abuse 


Although the TA currently refuses to 
consider such persons for employment, 
the TA is willing to continue in employ- 
ment a substantial number of persons 
with existing alcohol problems. 


A TA employee is subject to discipline 
if he is found drinking on the job or un- 
fit for duty because of drinking done be- 
fore he came to work. There was some 
confusion among the TA witnesses as to 
exactly what discipline would be im- 
posed. But basically, it appears that, at 
the time of the first offense, someone in 
a critical position such as motorman 
would be moved to a non-critical position 
such as platform conductor; and a per- 
son in a non-critical position would, 
upon the first offense, be given a three- 
day suspension and then returned to his 
job. If the TA believes that the em- 
ployee has a drinking problem that 
needs counselling or treatment, he is 
sent to the TA’s Employee Counselling 
Service, which exists to deal with prob- 
lem drinkers. He may then be request- 
ed to attend Alcoholics Anonymous, or to 
go to a hospital if necessary. If hospi- 
tal treatment occurs, an effort is made 
to have him return to work as soon as 
possible, because the TA feels “that oc- 
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cupational therapy at the time is a very 
essential part of their recovery,” accord- 
ing to the testimony of Joseph Warren, 
Director of the Employee Counselling 
Service. : 

There are currently about 2300-2400 
TA employees attending the counselling 
service. 

As already indicated, persons having 
drinking problems sufficient to require 
extended counselling and treatment with 
the counselling service are permitted to 
be employed in a wide variety of jobs at 
the TA including office work, laying of 
track, cleaning and repair of subway 
cars, and so forth. 

It is interesting to note that a person 
with a drinking problem may actually be 
permitted to function in positions such 
a3 subway motorman under certain cir- 
cumstances. If a motorman realizes he 
has an alcohol problem and comes to the 
counselling service, or his family reports 
to the counselling service, he will un- 
dertake counselling and treatment on 
a confidential basis, according to Mr. 
Warren. This is treated as “highly clas- 
sified information.” The man’s supervi- 
sor is not apprised, nor apparently is the 
man taken off the job, until and unless 
the supervisor detects some failure of 
performance. 


Conclusions of Law 


Applicable Law 


{1] There is no basic dispute among 
the parties as to the constitutional doc- 
trines which apply to the present case. 
A public entity such as the TA cannot 
bar persons from employment on the ba- 
sis of criteria which have no rational re- 
lation to the demands of the jobs to be 
performed. To do so is a violation of 
both the due process and equal protec- 
tion clauses of the Fourteenth Amend- 
ment. This applies to new applicants 
for employment, and to existing em- 
ployees threatened with termination. 

Decisions dealing with the basic doc- 
trines are Cleveland Board of Education 

399 F.Supp.—67 


v. LaFleur, 414 U.S. 632, 94 S.Ct. 791, 
89 L.Ed.2d 52 (1974); Sugarman v. 
Dougall, 413 U.S. 634, 93 S.Ct. 2842, 37 
L.Ed.2d 853 (1973); Schware v. Board 
of Bux Examiners, 353 U.S. 232, 77 S.Ct. 
752, 1 L.Ed.2d 796 (1957); Baker v. 
Columbus Municipal Separate School 
District, 329 F.Supp. 706 (N.D.Miss. 
1971), aff'd, 462 F.2d 1112 (5th Cir. 
1972). 


In the LaFleur case the Court held 
invalid under the due process clause cer- 
tain rules requiring teachers to take ex- 
tended leaves of absence beginning with 
the fourth or fifth month of pregnancy. 
Justice Stewart, writing for the majori- 
ty, held that such rules have the effect 
of creating irrebuttable presumptions of 
physical inadequacy, and that the consti- 
tution requires more individualized de- 
termination. Justice Powell concurred 
in the result, although he disagreed with 
the ‘irrebuttable presumption theory. 
Justice Powell would permit certain cias- 
sifications or rules relating to pregnant 
teachers, provided they were narrower 
and rationally related to a legitimate 
employment purpose. 


Sugarman v. Dougall, supra, held un- 
constitutional, as violating the equal 
protection clause, a provision in the New 
York Civil Service Law that io person 
would be eligible for state employment 
in the ‘“‘competitive class” if not a Unit- 


ed States citizen. Justice Blackmun, 
writing for the majority, made it clear 
that the state might, “on the basis of an 
individualized determination,” validly 
refuse public employment because of 
noncitizenship in certain types of posi- 
tions where this factor bore some ra- 
tional relationship to the demands of the 
position. However, “a flat ban” on the 
employment of aliens could not with- 
stand scrutiny under the Fourteenth 
Amendment. 


The Supreme Court’s decision in La- 
Fleur, supra, was anticipated by the Sec- 
ond Circuit decision in Green v. Water- 
ford Board of Education, 473 F.2d 629 
(2d Cir. 1973). In this case emphasis 
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was laid upon the fact that a pregnant 
teacher was treated differently from 
persons having other forms of disability. 
The court stated (473 F.2d at 634-5): 
“Why the Board should choose, by 
means of an inflexible rule, to mani- 
fest particular concern with the health 
of a pregnant woman, but not, for ex- 
ample, with the health of a teacher 
(male or female) recuperating from a 
heart attack is nowhere explained.” 


Application to the Present Case 


[2] Under the above authorities, I 
hold that the TA’s blanket ban against 
the employment of all present and past 
methadone maintained persons in any 
position in the TA is a vioiation of the 
due process and equal protection clauses 
of the Fourteenth Amendment. 

It is perfectly clear that there are 
substantial numbers of present or past 
methadone maintained persons who 
would be capable of performing many of 
the jobs at the TA. Individual consider- 
ation, or narrower rules rationally relat- 
ed to certain classifications of jobs, are 
constitutionally required. 

The lack of a reasonable basis for the 
present policy of the TA is particularly 
evident from the markedly different 
treatment given to problem drinkers— 
persons presenting greater risks than 
those members of the plaintiff class for 
whom employment is sought. See Green 
v. Waterford Board of Education, supra. 

I recognize that there are differences 
of opinion as to the merits of methadone 
maintenance as a treatment for heroin 
addiction. For one thing, there is a con- 
scientious body of opinion strongly ob- 
jecting on philosophical grounds to the 
long-term use of one drug to combat the 
effects of another drug. However, as 
plaintiffs’ experts point out, one might 
also challenge on philosophical or moral 
grounds the use of alcohol and the use 
of other “licit” drugs by large segments 
of the population. Obviously, the consti- 
tutional rights of methadone maintained 
persons cannot be decided on the basis 
of these considerations. 
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(3] I wish to stress certain things 
not compelled by my holding. The TA 
is not required to hire any present or 
past methadone maintained person 
where there is a legitimate reason to 
question the person’s ability or compe- 
tence—including a legitimate reason to 
believe that the person is abusing illicit 
drugs or alcohol. The TA is not re- 
quired to rely on references from metha- 
done clinics or programs where there is 
reason to doubt the reliability of such 
information. The TA is not prevented 
from making reagzonable rules and regu- 
lations about methadone maintained per- 
sons—such as_ requiring satisfactory 
performance in a program for a period 
of time such as a year, or forbidding 
methadone maintained persons empley- 
ment in sensitive categories such as that 
of subway motorman, subway conductor, 
subway towerman, bus driver, and jobs 
dealing with high voltage equipment. 
As in Sugarman v. Dougall, 413 U.S. 
634, 93 S.Ct. 2842, 87 L.Ed2d 853 
(1973), the problem is the TA’s flat ban, 
which goes beyond any rational or legiti- 
mate needs of the TA, and excludes per- 
sons just as qualified for employment as 
many who are hired by the TA. 


{4] One other question to be dealt 
with at this point relates to the sugges- 
tion at the trial that there may be meth- 
adone maintained persons who are work- 
ing for various employers, including the 
TA, where the employers are unaware of 


that fact. Surely there is nothing which 
constitutionally prevents the TA from 
inquiring of its employees, or applicants 
for employment, whether they are or 
were on methadone maintenance pro- 
grams. Upon such inquiry, the em- 
ployees or applicants would be obligated 
to disclose the facts. 

Returning to the main issue, I hold 
that plaintiffs and their class are enti- 
tled to relief under the Fourteenth 
Amendment and under 42 U.S.C. § 1983. 


The § 1981 and Title VII Claims 


Since I have decided that relief is 
warranted as described above, I need not 
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reach the claims of racial discrimination 
under 42 U.S.C. § 1981 and Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 
$ 2000e et seq. 


The “City” Defendants 


Although plaintiffs have shown a 
right to relief in this case against the 
TA, MABSTOA, and their officials who 
have been sued, there is no showing ©: 
any wrongdoing or any need for relief 
as against the New York City Civil 
Service Commission or the New York 
City Personnel Department, or any offi- 
cials connected with these two entities. 


Relief :. 5e Granted 


In connection with the relief to be 
granted, there are two subjects to be 
covered: First, the relief for the named 
plaintiffs; second, the relief for the 
class. 

With respect to the named plaintiffs, 
the basic error committed by the TA 
was determining these persons’ status on 
the basis of the TA’s blanket exclusion 
of*present and past methadone main- 
tained persons. The TA will be directed 


to re-examine the employability of each 
of the four named plaintiffs without re- 
gard to this invalid policy. The TA will 


then sul... - its conclusions to the court. 
The ccurt will then finally determine 
whether any of the named plaintiffs 
should be reinstated or hired, and what 
rights to back pay there are, if any. 


With respect to the class, plaintiffs 
are directed to submit a proposed per- 
manent injunction based upon the prin- 
ciples announced in this opinion, and the 
TA defendants are to review and com- 
ment upon plaintiffs? proposal. 


I have in mind that the injunction 
cannot provide for the detailed handling 
of all situations which might arise. Ob- 
viously, no one knows at the present 
juncture exactly who will apply for what 
job. The injunction should contain cer- 
tain basic directions and guidelines. 
Thereafter the court will retain juris- 
diction for a period of time to implement 
the injunction. 


Thomas L. X. PENN FE}. 
v. 
W. M. RIDDLE, Sup't., etc., et al. 
Civ. A. No. 75-0266-R. 


United States District Court, 
E. D. Virginia, 
Richmond Division. 
Aug. 5, 1975 


State prisoner sued for claimed civil 
rights violations. Defendant moved for 
summary judgment. The District 
Court, Merhige, J., held that constitu- 
tional violations were not shown in ac- 
tions of adjustment and classification 
committee, body cavity search, or con- 
finement in isolation and strip cell. 

Motion granted. 


1. Prisons 4 

Record did not establish that ac- 
tions of prison adjustment and classifi- 
cation committee were arbitrary or ca- 
pricious. 


2. Federal Civil Procedure (2534 

Contemporaneous records of prison 
adjustment and classification committee 
could be considered on motion for sum- 
mary judgment in prisoner’s civil rights 
action. 28 U.S.C.A. §§ 1343, 2201, 2202; 
42 U.S.C.A. § 1983. 


3. Civil Rights 13.4(5) 

Prisoner’s civil rights claim, based 
on action of adjustment and classifica- 
tion committee, and supported by fellow 
inmates’ affidavits inculpating different 
prisoner, appeared without merit where 
prisoner had made no effort to offer 
their testimony at hearing before com- 
mittee. 


4. Searches and Seizures (-7(14) 

Body cavity search of prisoner lies 
within sound discretion of prison offi- 
cials and does net of itself violate 
Fourth Amendment rights. U.S.C.A. 
Const. Amend. 4. 
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| UNITED STATES DISTRICT COURT 
“Ns SOUTHERN DISTRICT OF NEW YORK 


‘ CARL A. BEAZER, et al., 
Plaintiffs, 


-against- 2 #2). Civ. 5307 
(T.P.¢.) 
NEW YORK CITY TRANSIT AUTHORITY, et al., 


INJUNCTION AND 
JUDGMENT ~— 


PERMANENT INJUNCTION 


| 
Defendants. : PERMANENT | 
| 
| 
| 


WHEREAS on December 15, 1972 plaintiffs commenced the 


| 
| 
Labewe entitled action alleging that employment prac ‘tices cee 
by defendants discriminated against plaintiffs and their class in | 
“violation of the Constitution of the United States and Gf 4202S. - 
| $1981 and 1983; and 4 
! WHEREAS on October 29, 1973 the Court granted plain-~ 

motion to amend the complaint to add a claim under Title VIL 

§2000e et 


and 


WHEREAS on May 2, 1973 the Court granted plaintiffs’ 


ee and 
it 


Yi WHEREAS the Court granted at ates iffs' motion dated 

l'Suly 9, 1973 to amend and supplement the pleadings and to redefine 
 pLainei€fs’ class to include all those persons who have been, or 
‘would in the fiiture be, subject to dismissal or rejection as to 


‘employment by the New York City Transit Authority or the Manhattan 


‘and Bronx Surface Transit Operating Authority (hereafter sometimes | 


' 


| 
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/ collectively referred to as “the TA") solely on the ground of 
ieee’: or past participation in methadone maintenance programs; 
and 

WHEREAS the case has been tried to the Court without a 
i WHEREAS, in an opinion dated August 6, 1975, the Court 
determined that the TA has discriminated against plaintiffs and 
“their class in violation of the Constitution of the United States 
and 42 U.S.C. §1983; and 

: WHEREAS, in a supplemental Opinion dated May 5, 1976, 


‘ithe Court determined that the TA has discriminated against plain- 


| 

| 

: 
| 

| 

| 


tiffs and their class in violation of Title VII of the Civil Rights 


Act of 1964, as amended 42 U.S.C. §2000e et seq.; 


IT IS HEREBY ORDERED that: 

| 1. Except as specified in Paragraph 3 infra, the 
{defendants New York City Transit Authority, Manhattan and Bronx 
‘Surface Transit Operating Authority, their members, directors, 


‘officers, agents and employees, are permanently enjoined and re- 


| 
r 
| 
i 
i 
t 
t 

| strained from denying employment to, or dismissing from employment,! 
|lany person solely because of present or past participation in 
‘methadone maintenance treatment. 

2. Except as specified in Paragraph 3 infra, the 
per teenetiey of present or past methadone maintained persons (in 


, including new applications, 


TA according to appropriate personnel procedures to determine the 
i! suitability of the individual for the particular job. In the case 
jjof a present or past methadone maintained person, the TA is entitled 


ee take into consideration all relevant factors about the person's 
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| drug history, and the quality and reliability of any methadone 


| maintenance program having treated the person, in determining the 
person's suitability for the job. 
! 3. This injunction does not prevent the TA from adopt- 
ing certain appropriate rules and regulations regarding the employ 
‘bility of present or past methadone maintained persons, such as: 
a) A requirement of satisfactory performance 
in a methadone maintenance program for a specified 
period, such as a year, as a condition for employment; 
b) A restriction against employment of such 
persons in sensitive categories such as subway motor- 
man, subway conductor, subway towerman, bus driver, 
and positions dealing with high voltage equipment. 


4. Within 30 days of the entry of this injunction, the 


TA shall, in accord with the standards set forth above reexamine 


+ 


The Court will then take appropriate ! 


5. Within 30 days of the entry of this order, the TA 


| 
jshall submit to the Court and to plaintiffs’ counsel a list of all! 
| persons denied TA employment, dismissed from TA employment, or “| 
‘have resigned from TA employment, since December 15, 1972, where 
if 


ithe TA records indicate that present or past participation in a 


1 


i 
i 
1 
' 


H 
; methadone maintenance program was a cause of such action. The 


' 
: Court will then take appropriate action. 
my 
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JUDGMENT REGARDING NEW YORK CITY 
CIVIL SERVICE COMMISSION et al. 


WHEREAS the Court, in its opinion of August 6, 1975, 


| determined that plaintiffs had shown no right to relief against 


-<ememnnnnneeeneemeacst Satu Site atten ete ns 


Leen emanate 


‘ the Civil Service Commission of the City of New York and certain 
related defendants, it is hereby 

ADJUGED that the action be dismissed as to Civil Service 
Commission of the City of New York and the Personnel Department 
of the City of New York, Harry I. Bronstein, Chairman of the 
Civil Service Commission and Director of the Personnel Department, 
: and Lavid Stadtmauer and James W. Smith, members of the Civil 


Service Commission, and their successors in office without costs. 


Dated: New York, New York 
May 10, 1976 


| 
: 
| 
| 


Thomas P. Griesa 
U.S .D.J. 


897a 
Opinion of the Court dated May 5, 1976 


BEAZER v. NEW YORK CITY TRANSIT AUTHORITY 


277 
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Cari A. PEAZER et al., Plaintiffs, 
we * 


NEW YORK CITY TRANSIT AUTHORI- 
TY et al, Defendants. 


Ne. 73 Civ. 8307. 


United States District Court, 
8. D. New York. 


May 5, 1976. 


A class action was brought against 
transit authority and officials thereof, chal- 
lenging defendants’ blanket refusal to em- 
ploy any former heroin addicts participat- 
ing in, or having completed, methadone 
maintenance programs, regardless of indi- 
vidual merits. The District Court, 399 
F.Supp. 1082, held that the authority’s em- 
ployment policy violated the due process 
and equal protection clause of the Four- 
teenth Amendment. Plaintiffs subsequent- 
ly renewed their application for relief under 
Title VII of the Civil Rights Act of 1964, 
admittedly for the sole purpose of obtaining 
the benefit of the Title VII provision autho- 
rizing an award of a reasonable attorney's 
fee to the prevailing party. The District 
Court, Griesa, J., held that while not adopt- 
ed with a purpose of racial discrimination, 
the transit authority’s employment policy 
had a substantially greater impact on mi- 
nority groups than on whites, since between 
62% and 65% of methadone-maintained per- 
sons in New York City are black and His- 
panic, meaning that there are almost twice 
as many blacks and Hispanics as there are 
whites in this category; and since that em- 
ployment policy was not grounded in any 
business necessity, it violated Title VII of 
the Civil Rights Act of 1964. The Court 
further held that, accordingly, plaintiffs 
were entitled to an award of attorney’s 
fees. 


Order accordingly. 


1. Civil Rights ¢=44(2) 
Title VII of the Civil Rights Act of 
1964 does not require proof of a purpose or 


intent tc carry out racial discrimination; it 
is sufficient to prove that an employer has 
adopted a test or criterion for employment 
which in fact operates in a racially diserimi- 
natory manner against minority races, 
where that criterion is fioct shown to be 
related to job performance. Civil Rights 
Act of 1964, § 701 et seq. as amended 42 
U.8.C.A. § 2000e et seq. 


2. Civil Rights €=9.10 


While not adopted with a purpose of 
racial discrimination, transit authority's pol- 
icy against employment of all present and 
past methadone-maintained persons had a 
substantially greater impact on minority 
groups than on whites, since between 62% 
and 65% of methadotie-maintained persons 
in New York City are black and Hispanie, 
meaning that there are almost twice as 
many blacks and Hispanics as there are 
whites in this category; and since that em- 
ployment policy was not grounded in any 
business necessity, it violated Title VII of 
the Civil Rights Act of 1964. Civil Rights 
Act of 1964, §§ 701 et seq., 703(a) as amend- 
ed 42 U.S.C.A. §§ 2000e et seq., 2000e—Aa). 
3. Civil Rights «39 

Fact that other policies of transit au- 
thority apparently had resulted in a liberal 
amount of employment for minorities by 
the authority was no defense with respect 
to exclusionary policy under scrutiny in the 
instant case. Civil Rights Act of 1964, 
§ 701 et seq. as amended 42 U.S.C.A. 
§ 2000e et seq. 


4. Civil Rights 46 

In a case brought under Title VII of 
the Civil Rights Act of 1964, attorney’s fees 
are normally awarded the prevailing party, 
unless there are exceptional circumstances 
indicating that such an award should not be 
made. Civil Rights Act of 1964, § 706(k) as 
amended 42 U.S.C.A. § 2000e—5(k). 


Legal Action Center of the City of New 
York, Inc., New York City, Elizabeth B. 
DuBois, Eric D. Balber, Mark C. Morril, 
Michael Meltsner, New York City, for plain- 
tiffs. 
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Stuart Riedel, Gen. Counsel, New York 
City Transit Authority, by E. W. Suramess, 
G. T. Dunn, L. Smejda, Brooklyn, N. Y., for 
defendants. 


SUPPLEMENTAL OPINION 

GRIESA, Distriet Judge. 

On August 6, 1975 I filed a decision hold- 
ing that the New York City Transit Au- 
thority and the Manhattan and Bronx Sur- 
face Transit Operating Authority (hereafter 
collectively referred to as “the TA”) are 
committing violations of the due process 
and equal protection clauses of the Four- 
teenth Amendment, and also violations of 
42 U.S.C. § 1983, in their blanket refusal to 
employ any former heroin addicts partici- 
pating in, or having completed, methadone 
maintenance programs, regardless of indi- 
vidual merits. 

In that decision, I noted the allegation of 
plaintiffs that the exclusionary policy has a 
disparate impact on blacks and Hispanics, 
resulting in violation of 42 U.S.C. § 1981 
and Title VII of the Civil Rights Act of 
1964, as amended, 42 U.S.C. § 2000e et seq. 
However, I deemed it unnecessary to reach 
this racial discrimination claim. 

Plaintiffs have renewed their application 
for relief under Title VII. Admittedly, the 
sole purpose of this application is to obtain 
the benefit of the provision in Title VII 
authorizing the award of a reasonable at- 
torney’s fee to the prevailing party. 42 
U.S.C. § 2000e-5(k). In the absence of such 
express statutory authority the award of 
fees in the present case could not be made. 
Alyeska Pipeline Service Co. v. Wilderness 
Society, 421 U.S. 240, 95 S.Ct. 1612, 44 
L.Ed.2d 141 (1975). 


It is clear that the question of the attor- 
ney’s fee deals with a substantial right, and 
plaintiffs are entitled t: an adjudication of 
their Title * .I claim. 1 hold that the proof 
establishes a valid cause of action under 
Title VII, and that plaintiffs’ attorneys are 
entitled to the award of a :asonable fee, to 
be assessed. 


{1] The relevant provisions in Title VII 
prohibiting racial discrimination in employ- 
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ment are contained in 42 U.S.C. 2000e—2(a), 
which provides: 

“(a) It shall be an unlawful employment 

practice for an employer— 

(1) to fail or refuse to hire or to 
discharge any individual, or otherwise 
to discriminate against any individual 
with respect to his compensation, 
terms, conditions, or privileges of em- 
ployment, because of such individual's 
race, color, religion, sex, or national 
origin; or 

(2) to limit, segregate, or classify his 
employees or applicants for employ- 
ment in any way which would deprive 
or tend to deprive any individual of 
employment opportunities or otherwise 
adversely affect his status as an em- 
ployee, because of such individual's 
race, color, religion, sex, or national 
origin.” 

The cases hold that Title VII does not re- 
quire proof of a purpose or intent to carry 
out racial discrimination. Griggs v. Duke 
Power Co., 401 U.S. 424, 91 S.Ct. 849, 28 
L.Ed.2d 158 (1971). It is sufficient to prove 
that an employer has adopted a test or 
criterion for employment which in fact op- 
erates in a racially discriminatory manner 
against minority races, where that criterion 
is not shown to be related to job perform- 
ance. Id. at 431. See United States v. 
Bethlehem Steel Corp., 446 F.2d 652, 662 
(2d Cir. 1971). © 

I have already held in my earlier opinion 
that the blanket exclusionary policy of the 
TA against present and former methadone 
maintenance patients is not rationally relat- 
ed to any employment or business needs of 
the TA. This leaves for determination, un- 
der the Title VII claim, the question of 
whether the policy of the TA has a racially 
discriminatory effect against blacks and 
Hispanics. 

The four named plaintiffs are members 
of minority races or national groups. Two 
are blacks and two are Hispanics. Of the 
TA employees referred to the TA's medical 
consultant for suspected violation of its 
drug policy since July 1972, 81% were black 
and Hispanics and only 19% were white. 
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Cite as 414 F.Supp. 279 (1976) 


Plaintiffs place their greatest reliance on 
the argument that, although the policy of 
the TA is racially neutral on its face (deal- 
ing solely with problems of drug addiction 
and treatment), the impact of the policy 
will tend inevitably to exclude more blacks 
‘and Hispanics from TA employment, be- 
cause of the admitted fact thet the class of 
present and former methadonc maintained 
persons includes substantially more blacks 
and Hispanics than whites. 

{2,3] Between 62% and 65% of metha- 
done maintained persons in New York City 
are black and Hispanic, meaning that there 
are almost twice as many blacks and His- 
panics as there are whites in this category. 
Thus the policy of the TA, while not adopt- 
ed with a purpose of racial discrimination, 
has been shown to have a substantially 
greater impact on minority groups than on 
whites. Since the policy is not grounded in 
any business necessity, it violates Title VII. 
Griggs v. Duke Power Co., 401 U.S. at 430 
n.6, 91 S.Ct. 849; Green v. Missouri Pacific 
R.R., 523 F.2d 1290, 1293-95 (8th Cir. 1975); 
United States v. Georgia Power Co., 474 
F.2d 906, 918 (5th Cir. 1973); Gregory v. 
Litton Sys., 316 F.Supp. 401, 403 (C.D.Cal. 
1970), aff'd, 472 F.2d 631 (9th Cir. 1972). 
The fact that other policies of the TA ap- 
parently have resulted in a liberal amount 
of employment for minorities by the TA is 
not a defense with respect to the exclusion- 
ary policy under scrutiny in this case. Da- 
vis v. Washington. 168 U.S.App.D.C. 42, 512 
F.2d 956, 960-61 und noi (1975), cert. 
grantez, 428 U.S. 829, 96 S.Ct. 33, 46 
L.Ed.’ 87 (1975), United States v. Jackson- 
ville Terminal] Co., 451 F.2d 418, 443 (5th 
Cir. 1971) cert. denied, 406 U.S. 906, 92 S.Ct. 
1607, 31 L.Ed.2d 815 (1972). 


[4] In a Title VII case, attorney’s fees 
are normally awarded to the prevailing par- 
ty, unless there are exceptional circum- 
stances indicating that such an award 
should not be made. No such circumstances 
exist in the present case. Plaintiffs are 
clearly entitled to a fee award. Lea v. 
Cone Mills Corp., 488 F.2d 86, 88 (4th Cir. 
1971); Parham v. Southwestern Bell Tele- 
phone Co., 483 F.2d 421 (8th Cir. 1970). See 


Alyeska Pipeline Service Co. v. Wilderness 
Soc’y, 421 U.S. 240, 261-62, 95 §.Ct. 1612, 44 
L.Ed.2d 141 (1975); Alexander v. Gardner 
Denver Co., 415 U.S. 36, 47, 94 $.Ct. 1011, 
39 L.Ed.2d 147 (1974); Northeross v. Board 
of Educ., 412 U.S. 427, 93 S.Ct. 2201, 37 
L.Ed.2d 48 (1973); Newman v. Piggie Park 
Enterprises, 390 U.S. 400, 402, 88 S.Ct. 964, 
19 L.Ed.2d 1268 (1968); Fort v. White, 530 
F.2d 1118 (2d Cir. 1976). 


A hearing will be held on the amount of 
the award. 


So ordered. 


Mario BERTOLINO, Plaintiff, 
v. 
ITALIAN LINE, Defendant. 
- No. 72 Civ. 2981. 


United States District Court, 
S. D. New York. 


May 6, 1976. 


International opera singer brought ac- 
tion against owner of ocean liner seeking 
damages for statutory and common-law 
copyright infringement and for conversion, 
arising out of the playing of the singer’s 
recordings on the ocean liner. On the own- 
er’s motion to dismiss, the District Court, 
Irving Ben Cooper, J., held that where an 
agreement called for the singer to devote 
his services exclusively to producing 60 re- 
cordings and to make designated appear- 
ances, provided that the producers would 
direct, underwrite and supervise production 
of the recordings and specified how the 
profits would be distributed, the singer had 
no copyright, absent a contractual reserva- 
tion; that only the proprietor of the copy- 
right had standing to sue for its infringe- 
ment; that there was no evidence that the 
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UNITED STATES DISTRICT COURT 


Plaintiffs, ; 72 Civ. 5307 
-against- : (T.P.G.) 
| NEW YORK CITY TRANSIT ATUHORITY, et al., 


Defendants. ‘ AFFIDAVIT 


i 


|, STATE OF NEW YORK ) 
! Ss 
COUNTY OF NEW YORK) 


NATHANIEL WRIGHT, being duly sworn, deposes and says: 
1. 1 have been an employee of the New York City 
Transit Authority (TA) since 1970. Since March 5, 1976 I have 


| 
lbeen suspended from my job without pay. I make this affidavit to 


| 
| 
|| describe to the Court the series of events that followed the TA's 
\ 


| March of this year that I was enrolled in methadone 
imaintenance treatment and the hardships that my family and I have 


\ 
| 
i 
! 
! 
|; suffered since then. 


| 2. From April, 1970 until May, 1970 I worked as a TA 
Structure Maintainer painting TA structures, from May, 1970 until 
june, 1975 I worked as a TA Car Maintainer painting subway cars; 
and after June, 1975 I again worked as a Structure Maintainer. 
| 3. In February, 1976, I submitted an application for 
i 


‘eransfer to a TA bus-operator's position upon the advice of ny 


| 

oeaeniaumea who had informed me and several other employees that 
| 
la result of this application I was ordered to report on March 2, 


persons working in our job title might be subject to layoffs. As 


1976 for a pre-appointment medical examination, which I did. 
4. The March 2nd medical examination included a 


physical examination lasting about twenty minutes and written 


40la 
Affidavit of Nathaniel Wright dated September 17, 1976 


‘medical questionnaires which I completed. I also left a urine 

| specimen for testing. On the questionnaires I stated that I did 

i! not use drugs, and I did not indicate that I was in a methadone 

" prograa. I knew that these responses were not accurate since I 
had been participating in the New York City Methadone Maintenance 

| Treatment Program since 1974, but I gave them because I believed 

‘that if the TA discovered ny drug history it would certainly 

dismiss me. Although I am now aware of the Beazer decision, at 

| the time I had not been informed of it by the TA or through any 
other means. 

5. On March 5, 1976 I was ordered to return to the 

i Madtéal Department, and I did so that day. I was taken in to see 

Dr. Louis Lanzetta, who I knew to be the TA's Medical Director. 

! Dr. Lenzetta told me that the urine specimen I had given at ny 


;| examination on March 2nd had revealed that I used methadone, and 


| prograa. I told him that since January, 1974 I had participated in 
the New York City Methadone Maintenance Treatment Program at its 

'' Jerome Avenue Clinic in the Bronx. In reply, Dr. Lanzetta told 

|| me the TA would not continue to employ me because it had a policy 


|| against its employees participating in methadone programs. 


| 
| 6. Dr. Lanzetta then called two other men into his 


‘office. I did not know these men but they were introduced as 


| 
iimembers of the Labor Relations Department of the TA. They § - 


|, repeated Dr. Lanzetta's statement that I could not work for the 
Hl 
j TA because of its policy against employees participating in 

i! then said 

!,methadone programs. Dr, Lanzetta / that if I did not resign my 


ji Job position the TA would bring disciplinary charges against me; 
II would lose my job through dismissal; and the reason for this 
| dismissal would be included in my records and would be given to 


| 
jj any employer to whom I would apply for a position in the future. 
{ 


a oe hp RN ETI RET 
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7.- After the two men from Labor Relations spoke, I 
told them and Dr. Lanzetta that my methadone treatment did not 
affect my ability to do my job and that, therefore, I would not 
‘resign. Dr. Lanzetta then told me that I would be "marked no 


work permanent,” that disciplinary charges would be filed against 
me, and that I would be suspended without pay until a decision 
was reached on those charges. 

8. On March 5, 1976 I was suspended without pay from 
the TA, and I remain suspended. 

9. The Transit Authority brought disciplinary charges 


/ against me on April 19, 1976, and a hearing on those charges was 


‘held on June 8, 1976 and June 15, 1976. To this date I have not 


_prior to this hearing did any TA official question me about the 


} 
i 
| 
j 
| 
| 
‘been notified of a decision regarding the charges. At no time | 


‘ details of my methadone maintenance treatment or my progress in it. 


10. I am married with three children, ages 12, 10 and 2 


'My wife is unemployed. Since my suspension from the TA I have | 
! looked for other employment without success. Prior to my sus- | 


‘:pension, my wife and I had savings of about $3,000, all of which 
j - 
‘thas since been spent to support our family. At present we are 


| 
| behind in payment of numerous household bills. Because of our 


|, desperate financial situation we recently applied for welfare 
il 
and now receive benefits of approximately $80 per week. This 


amount is $110 per week less than my TA take home pay and sub+ 
1 
‘stantially below the support required for my large family. 


| Additionally, as a condition of receiving these benefits, we 


have been required to assign the equity in our home to the New 


r 


F 11. Since my enrollment in the New York City Methadone 
| 


York City Department of Social Services. 


‘Maintenance Treatment Program in January 1974 I have used no 


' 


irules. In July of this year I completed a gradual methadone 


| 

| 

J 

|jillicit drugs and I have complied in every way with the program's 
| 

ti 


' 
i 
j 
H 
‘ 
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detoxification schedule and since that time I have been totally 
drug-free. I believe that I am mentally and physically able to 


return to work and support myself and my family. 


Dated: New York, New York 
September oF sete 


‘‘Sworn to before me this 
ce day of September, 1976 


a 


Notary Pu 


404a 
Affidavit of Daniel Redner, M.D., daied June 14, 1976 


TRIAL BOARD 
NEW YORK CITY TRANSIT AUTHORITY 


In the Matter of Charges 
Preferred Against 


NATHANIEL WRIGHT 


(Car Maintainer - Pass No. 986357: 
Maintenance of Way Department) 


‘STATE OF NEW YORK) 
‘COUNTY OF BRONX ) 


DANIEL REDNER, M.D., being duiy sworn, deposes and says: | 
1. I am unit director of the New York City Methadone 
‘Maintenance Treatment Program, Jerome Avenue Clinic, 2005 Jerome 
1 aeesiie. Bronx, New York. I make this affidavit in order to certif 


‘\the treatment status of Nathaniel Wright. 


2. I have directed the Jerome Avenue Clinic, which 


‘‘in 1972. In the course of my practice at the clinic, I have 
|;treated on a personal basis more than 1200 patients and have had 
‘the opportunity to observe former heroin addicts at all stages of 


| treatment and rehabilitation. 


| 
| 
| 
| 
| 


3. Nathaniel Wright has been in treatment at the Jerome’ 


| 
| 


, Avenue Clinic since January 10, 1974. “nitially he visited the 

| clinic daily and was under constant supervision both by his 
''counselor, Doris Jones, and by myself. New York State methadone 
_ program regulations require that a patient visit the clinic every 


day during the first three months of his or her creatment and 


| 
that this frequency of attendance may be reduced only upon a show- 


\ 
,ing cf satisfactory progress toward rehabilitation. Mr. Wright | 


‘never missed an appointment during his first three months in treat; 


1 


_ment and his behavior was exemplary. Accordingly, his mandatory 


3 ! 
''clinic visits were reduced to three per week as soon as it was 


: possible to do so. 


‘ 
| 


| 
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4. New York State methadone program regulations specify | 
that a patient's attendance requirement at a methadone clinic can | 
be reduced to two visits a week when he or she has been enrolled 
in treatment for two years, if at that point the patient demonstrates 
a high degree of responsibility and rehabilitation. Because Mr. 
| Wright had never violated a clinic rule and had been extremely 
cooperative and successful in all aspects of his treatment, he was 
,, accorded the privilege of twice weekly clinic visits as soon as 
he was eligible. Mr. Wright is one of only ten patients out of 
_six hundred in the entire Jerome Avenue Clinic for whom this | 
! eadeced attendance schedule is deemed appropriate. | 
| 5. When Mr. Wright comes to the clinic, he is given | 
';the amount of methadone he will need until his next visit. This 
'' amount is now being gradually reduced since Mr. Wright is engaged 


iin a detoxification regimen. Mr. Wright's initial dosage of 


/ per day. 
6. Mr. Wright is the only patient I have ever recom- 


mended for detoxification within one year of his entrance into 


'‘ methadone was 50 mg per day. At the present time it is 10 mg | 
| 


imethadone treatment. Because Mr. Wright had made such excellent 
| progress from the very beginning of his treatment and was eager 
‘to reduce his use of methadone as soon as possible, I did not 
‘hesitate to prescribe an early detoxification regimen for him. | 
Mr. Wright has shown no adverse physical or psychological eeuetive| 
| to detoxification. On the contrary, he enjoys excellent health | 
| and I am confident that by the end of his treatment he will fae! 
a completely comfortable drug-free status. 

i 7. Once a week, the clinic analyzes a sample of Mr. 
| Wright's urine for the purpose of detecting the illicit mse of 
|, drugs. Since Mr. Wright began treatment, this test has never 


H 


shown the p: esence of any illicit drug use. 
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8. Clinic staff members and myself are able to observe 
Mr. Wright whenever he comes to the clinic. Staff members and 
| myself confer with Mr. Wright frequently. At no time have I or 
' any member of the staff detected any indication that Mr. Wright 


|.is abusing drugs or alcohol, or that his ability to function 


| normally at work or at other times is in any way limited. To the 


|\contrary, Mr. Wright has shown exceptional mental and physical 
| 


Ce which he could channel most productively into his 
4 


: employment. 


4 


i 9. Throughout his treatment, Mr. Wright has shown 

, impressive emotional stability. He is happily married and has 
\j 

i!become deeply involved in a number of religious activities. 


||Although his dismissal by the Transit Authority has caused 
I! 
'| great financial hardship, he has handled this adversity in 


‘'matnre and responsible manner. 


; 10. In summary, I would describe Nathaniel Wright as a 
‘model patient. 

| which clearly rank him as one of the most outstanding participants 
ie this clinic. Without hesitation, I offer my highest recommenda-~ 
leton of his capacity to perform as a responsible employee. 

i 11. I would be pleased to report regularly to the Tran- 
sit Authority regarding Mr. Wright's progress in treatment and to 
| cooperate with the Transit Authority in any way that might be 
‘useful in evaluating Mr. Wright's employability. Any release of 
| treatment information would of course be conditioned upon com- 

| pliance with applicable state and federal law regar ‘ing confiden- 
| tialicy 

! TEN OS ME 
‘Dated: New vork, New York mo sed Meat, SA 


\ June 14, 1976 


|'Sworn to before me 
||this 14th day of june, 1976. 


Y PUSLIZ. Starc of Now York ~ 3- 
Ne. 03-4922529 
Cy *finet a. 5-2 Ceounty 
3 Comm ssco Esmiecs Mirch 39, 1577 


; Notary Pup EDWARD J. BOURNE 


Notice of Motion (re Attorneys’ Fees) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., 
Plaintiffs, : iv. 5307 


-against- : (T.P.G.) 


NEW YORK CITY TRANSIT AUTHORITY, et al., 


NOTICE 
Defendants. : OL. 


MOTION 


Alphonse D'Ambrose 

Attn: Edward W, Summers, Esq. 
General Counsel's Office 

New York City Transit Authority 
370 Jay Street 

Brooklyn, New York 11201 


Sn S: 

PLEASE TAKE NOTICE that, upon the affidavits annexed 
hereto, the memorandum tiled herewith, and all other papers and 
proceedings had herein, plaintiffs will move this Court, at the 
United States Courthouse, Foley Square, New York, New York, on 
Wevedlon 11,1976, at 10 a,m,, or as soon thereafter as counsel 
‘can be heard, for an order declaring defendants’ liability for 
attorneys’ fees pursuant to the Civil Rights Attormey's Fees 
: Award Act of 1976 and fixing the amount of attorneys’ fees. 


‘Dated: New York, Nev York 
October 29, 1976 


ELIZABETH B. DuBOIS 

ERIC D. BALBER 

MARK C. MORRIL 

(Legal Action Center of the 
City of New York, Inc.) 

271 Madison Avenue 

New York, New York 10016 

(212) 679-6502 : 


MICHAEL MELTSNER 
Columbia Law School 

435 West 116 Street 

New York, New York 10027 


Attorneys for Plaintiffs 


eee ce qeeecep-« anvo-ceees «seven cececennnint iia ct tr th Cecn NOES COREL AE CY CEC SLE OO LSID I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., 
72 Civ. 5307 
Plaintiffs, 
(T.P.G.) 
-against- 
NEW YORK CITY TRANSIT AUTHORITY, et al., 


Defendants. : AFFIDAVIT 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 5°: 


MARK C. MORRIL, being duly sworn, deposes and says: 

1. amon of the attorneys for plaintiffs in the 
above-captioned case, and I make this affidavit in support of 
Plaintiffs' annexed motion. 

2. Ihave reviewed time records and reports of hours 
spent on the Beazer case submitted to me by all of the lawyers 
who devoted time to the representation of plaintiffs and their 

! class. Almost all of this time is accounted for in contempor- 
aneous written records and diary entries. 1. those few instances 
where such records were not available, the lawyers involved have 

' reconstructed records based on a review of the proceedings in 
the case, in accordance with the customary procedure in the 

2 Southern District and elsewhere. See e.g., City of Detroit v. 

| Grinnell Corp., 68 Civ. 4026 (S.D.N.¥, April 21, 1976) (N.¥.L.J. 

| April 26, 1976 p. 1); Gilman _v. Mohawk Data Sciences Corp., 
7i Civ. 472 (8.D.N.Y. tay 3, 1976). 

i 3, I have also prepared a Brief Summary of Major 

|’ Services Rendered by Plaintiffs' Counsel in the case from July, 

‘1972 to October 8, 1976. A copy of this Brief Summary is 


i! attached hereto as Exhibit A. Also attached, as Exhibit B, is 


(a listing of plaintiffs’ costs incurred to October 8, 1976. 
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4. The attached Brief Summary provides some indication,. 
as further detailed in the accompanying memorandum of law, of 
the extent and volume of proceedings in this litigation, covering | 
some four years time, involving some 18 conferences and hearings 


in the District Court, substantial discovery proceedings and a 


lengthy trial. Both the factual and legal issues in the case 


have been novel and complex, immersing the attorneys in sophis- 
ticated medical and scientific proof. Attached hereto as 
Exhibit Gis a list of briefs, opinions, orders, and athes 
pepers in this case which should give further indication of the 
extent and diversity of issues which have arisen during the 
course of the litigation. As further detailed in the accompany- 
ing memorandum of law, this case has been a major litigation 
in every sense of the word, and the time devoted to it is 
accordingly large. 
5. The attached chronology indicates a grand total of 
4,449.25 hours tetal time devoted to the case by all lawyers for 
plaintiffs, and the records on which the chronology was based 
indicate that this total time was divided as follows between 
senior attorneys (11 or more years at the bar), junior attorneys 
(2-5 years at the bar), and law students: 
Work on papers, pleadings and briefs: 
Senior attorneys 616,75 
Junior attorneys 1189.00 


Preparation for. depositions, hearings, 
trial and court conferences: 


Senior attorneys 250.50 
Junior attorneys 937.00 
Law Students and Paralegal 35.00 


Attendance at depositions, hearings, 
trial and court conferences: 


Senior attorneys 


Junior attorneys 
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General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, monitoring relief, 
meetings with counsel and other persons: 
Senior Attorneys 
Junior attorneys 
Law students and paralegal 
Total Hours: 
Senior attorneys 1307-75 
Junior attomeys 2,968.50 
Law students and paralegal 173.00 
6. The credentials and experience of the lawyers who 


served és principe? counsel for plaintiffs and the time devoted 


by each such persor: to various aspects of the case are as follows:, 


Elizabeth B. DuBois 
Work on papers, pleadings and briefs: 


Prepavation for depositions, hearings, 
trial and court conferences: 


Attendance at depositions, hearings, 
trial and court conferences: 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, monitoring relief, 
meetings with counsel and other persons: 195.00 
Ictal hours: 1,109.25 
Ms. vuBois is the founder and present director of the Legal Action, 
‘Center, a public interest law firm funded by a number of private 
: foundations including the Ford Foundation and by one governmental 
agency. She is presently a member of the Executive Committee of 
' the Association of the Bar of the City of New York, of the Board 
; ©, Overgeers of Harvard University and of the Overseers’ Committee| 


te Visit Harvard Law School. Ms, DuBois formerly served as 


/Councel to the Vera Institute of Justice, as a staff attorney at 


' the NAACP Legal Defense Fund, and as Special Assistant to the 


Executive Director (James Vorenbers), of th2 President's 
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Commission on Law Enforcement and Administration of Justice. She 


! 
| 


was an editor of the Harvard Law Review and Law Cierk to Judge 
Henry Edgerton of the Court of Appeals for the District: of 
Columbia. Ms. DuBois has been a member of the bar for over eleven 
years and has been a litigator for nine years. She hes handled 
dozens of cases in the federal appellate and United States 

Supreme Courts, has lv led dozens of federal district court 
proceedings, and has «a primarily responsible for such complex 
federal litigation as Chance v. Board of Examiners, 70 Civ. 4141, 
during all of the years of its litigation. This biographical 
data is further elaborated in a resume attached as Exhibit D 


hereto. 


Eric D, Balber 
Work on papers, pleadings and briefs; 858.25 


Preparation for depositions, hearings, 
trial and court conferences: 427.50 


Attendance at depositions, hearings, . 
trial and court conferences: 200.75 


General research, investigation, case 

planning, communication with and pro- 

vision of legal advice and presenta- 

tion to class members, mon itoring relief, 

meetings with counsel and other persons: 

Total hours: 
Mr, Balber has been a staff attorney at the Legal Action Center 
since 1973. He formerly served as a staff attormey at the Vera 
Institute of Justice in New York. He is a 1972 graduate of the 
Columbia Law School where he was a Harlan Fiske Stone Scholar. 


Further biographical data is supplied in the resume attached 


hereto as Exhibit E. 


i Mark Ci) Morea) 
Work on papers, pleadings and briefs: 


Preparation for depositions, hearings, 
triai and court conferences: 
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Attendance at depositions, hearings, 
trial and court conferences: 154.00 


General research, investigation, case 

planning, communication with and pro- 

vision of legal advice and representa- 

tion to class members, monitoring relief, 

meetings with counsel and other persons: 176.25 


A OG CL LOCO 


Total hours: 2055.25 


‘MC 


Mr. Morril has been a staff attorney at the Legal Action Center 


since 1973. He formerly served as a law clerk to District Court 


ee 


Judge Jack B. Weinstein of the Eastern District of New York. 
He is a 1972 gradue:e of the Columbia Law School where he was an 


editor of the Columbia Law Review, a James Kent Scholar, and a 


Harlan Fiske Stone Scholar. Further biographical data is supplied 


in the resume attached hereto as Exhibit F. 
Michael Meltsner 
Work on papers, pleadings and briefs: 


Preparation for depositions, hearings, 
trial and court conferences: 


Attendance at depositions, hearings, 
trial and court conferences; 


General research, investigation, case 


vision of legal advice and representa- 
tion to class members, monitoring relief, 
meetings with counsel and other persons: 80.00 


Total hours: 198.50 


Mr. Meltsner is Professor of Law at Columbia Law School where he 


' 
| 
| 
{ 
H 

) Lanning, communication with and pro- 
| 


teaches a clinical seminar, criminal procedure and constitutional 
litigation. He is a former Senior Staff Attorney and First 
_ Assistant Counsel at the NAAC? Legal Defense Fund and has fifteen 
years experience as a trial and appellate attorney in major civil 
rights cases, He is the author of numerous articles and several 
- books. Mr. Meltsner's background and qualifications are further 
elaborated in his annexed affidavit and the attachment to that 


| affidavit. 
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Mr. Hiller is presently a staff attorney at the Puerto Rican 
Legal Defense and Education Fund, Inc. He formerly served as 
Coordinating Attorney at Community Action for Legal Service: 
ynere he represented plaintiff Jose Reyes in the iuitial stages 
of this litigation, He is a 1969 graduate of the Columbia Law 
School, and has litigated a number of major federal cases such 


as e.g., Aspira of New York v. Board of Education of the City of 
New York, 65. F RUDY (S41 .S.D N.Y, E975); Forres: v. Sachs, 538 


F.2d 10 (2d Cir. 1976), and Nelson v. Sugarman, 361 F,Supp, 1132 
(S.D.N.Y. 1972). | 


Law Students 


Various students from Columbia, New York University, 


Rutgers, Stanford and Yale Law Schools. 


General research and investigation; 130 hours 


Paralegal 


Sarah Ackerman 
> Preparation for trial; 35 hours 
Communication with class members 8 


Total hours: 43 hours 


8. Based on the prevailing billing rates for attorneys | 
‘of comparable experience and credentials in New York City (see 
annexed affidavits of Arthur L, Liman and William Josephson 

' and accompanying memorandum of law at pages 9-11) I have calcu- 

‘ lated the time for each of the attorneys aad other persons Listed 


: above as follows: 


Senior Attorneys 


' Mr, Meltsner $110 per hour 
Ms, DuBois See ' $100 per hour 


Junior Attorneys 


(Messrs. Balber, Morril, Dalton 
and Hiller; Ms. Brooks) $60 per hour 


Law Students and Paralegal $25 per hour 
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7. In addition to the time of the principal attorneys 
for plaintiffs set forth in 46 supra which comprises the vast 
majority of time in this case, the following attorneys, law 
students, and paralegal incurred some time on the case as 


indicated telow: 


Margaret K. Brooks 

Preparation for trial; 18 hours 
Ms. Brooks has been a staff attorney at the Legal Action Center 
since 1974. She is a 1972 graduate of the Columbia Law School 
where she was an editor of the Columbia Law Review and a Harlan 
Fiske Stone Scholar. She formerly served. as law clerk to 
District Judge Frederick Van Pelt Bryan of the Southern District 


of New York. 


Harlon L. Dalton 
Pr. paration for trial: 72.25 bes. 
Attendance at trial; 22 OES 
Total hours: 94.75 hrs. 
Mr. Dalton has been a staff “torney at the Legal Action Center 
since 1974. He is a 1973 ¢ duate of the Yale Law School. He 
formerly served as saw clerk to istrict Court Judge Robert L. 


‘ Carter of the Southern District of New York, 


Richard J. Hiller 
Work on papers, pleadings and briefs: 


Preparation for depositions, hearings, 
trial and court conferences: 


Attendance at depositions, hearings, 
trial and court conferences: 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, monitoring relief, . 
meetings with counsel and other persons: 


Total hours: 


415a 
Affidavit of Mark C. Morril dated October 29, 1976 
9. ‘Based on the nature of the case and the prevailing 


law with respect to premium fees for contingency and high risk 


of law, I have applied a multiplier of 2 to the time set forth 


in § 5 supra, in calculating the total fee to which plaintiffs 


| 
cases, as set forth at pages 13-24 of the accompanying memorandum 
are entitled. | 


10. Based on the hours set forth in 47 5, 6 and 7 supra, 
the billing rates set forth in %8 supra, and the multiplier set 
forth in §9 supra, I have performed the following calculations 
to arrive at the fee to which plaintiffs are entitled; 

198.50 hours at $110/hour $ 21,835 

1,109.25 hours at $100/hour 110,925 


173 hours at $25/hour £325 

total time charges $315,195 

X multiplier of 2 = $630.390 

Plaintiffs' costs $ 14,290 
Total Attornevs' fees and 


costs to which plaintiffs 
are entitled $644 680 


11. Plaintirfs have chosen October 8, 1976, the date 


{ 
2,968.50 hours at $60/hour 178,110 . 
| 
i 


“e the last court conference in this case as the cut-off date for 

: Chis fee application. This application is made without prejudice 
.to plaintiffs' right to file a supplemental application to recover : 
fees for hours incurred subsequent to October 8, 1976, 


Deted: New York, New York 
O:tober 29, 1976 


A 
t \ane Q \\ 
MARK C.- MORRIL 
tao to before me this 


| 29th day of October, 1976 
2 ee 
beens dee Public 


ERIC DO. 
Notary oo Sts 
ny _Quatilied i in Naw ‘Yor Comy_ 
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BRIEF SUMMARY OF MAJOR SERVICES 
RENDERED BY PLAINTIFFS' COUNSEL IN 
BEAZER v. NEW YORK CITY TRANSIT AUTHORITY 


July, 1972 - October 8, 1976 


ee 


APPROXIMATE 
DATES NATURE OF WORK TIME 


Tulse.) Lape 

to 11/8/73 Initial Proceedings - background investiga- 
tion and research; interviewing witnesses 
and other persons; preparing EEOC proceedings 
for named plaintiffs; preparing original 
complaint; preparing memorandum with accom- 
panying affidavits in opposition to TA 
motion to dismiss; preparing class action 
motion and supporting memorandum and affi- 
davits; preparing and filing 2 amended 
complaints and supporting memoranda and 
affidavits (adding Title VII claims follow- 
ing exhaustion of administrative remedies 
and adding plaintiff Frasier) ; opposition 
to proposed stay; preparing motion for pre- 
liminary relief and supporting memorandum 
and affidavits. Court conferences: 5/2/72; 
7/5/73; 9/18/73; 9/24/73; 10/10/73; 10/24/73; 
10/29/73. 


Work on papers, pleadings and briefs 


Preparation for hearings and court 
court conferences 


Attendance at hearings and 
conferences 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and represen- 
tation to class members, meetings with 
counsel and other persons 


6/224/.),3. te 

8/15/74 Discovery - preparing of first interroga- 
tories and document requests to TA defen- 
dants; _preparing of first interrogatories 
and document requests to City defendants; 
preparing of interrogatories and document 
requests to TA board members; preparing of 
motion for sanctions for failure to make 
discovery and supporting memorandum and 
affidavits; preparing of response to TA's 
interrogatories and document requests; 
obtaining waivers of confidentiality for 
release of methadone maintenance treatment 
program records; preparing of proposed order 
re release of records; preparing for and 
attendance at TA's depositions cf 4 named 


8/74 to 
10/21/74 
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plaintiffs; preparing motion for protective 
order and supporting memorandum and affi- 
davits (re 5th Amendment rights of plain- 
tiffs at depositions); attendance at TA's 
depositions of 2 methadone programs; pre- 
paring for and attendance at plaintiffs’ 
depositions of 4 TA officials, 4 TA poard 
members, 2 City Department of Personnel 
employees; preparing of motion to compel 
testimony of Harold Trigg and supporting 
memorandum and affidavits; preparing of 2nd 
interrogatories and document requests to 
TA defendants, preparation of 2nd interrog- 
atories and document requests to City de- 
fendants. 


Court conferences: 10/25/73; 11/2/73; 
11/16/73; 1/2/74; 4/4/74. 


Work on papers, pleadings and briefs 


Preparation for depositions, hearings, 
trial and court conferences 


Attendance at depositions, hearings 
and conferences 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, meetings with 
counsel. and other persons 


Preparation for Trial - preparing of plain- 
tiffs' proposed findings of fact; response 
to TA's proposed findings of fact; prepar- 
ing of proposed findings of fact agreed to 
by plaintiffs and defendants; preparing of 
pre-trial stipulations re authenticity of 
documents and signing depositions; preparing 
of trial exhibits; preparing of Compilation 
of Agreed to and Contested Facts (Px 31 -- 
the "black book''); preparing plaintiffs’ 
tce-trial brief on the law; designation of 
relevant portions of depositions; communica- 
tion with and interviews of prospective 
witnesses; preparing of summary of proposed 
testimony of plaintiffs' witnesses at trial; 
preparing of written statements by witnesses 
in lieu of testimony; preparation of plain- 
tiffs' witnesses and preparing for cross 
examination 


Court Conferences: 7/18/74; 7/31/74. 


Work on papers, pleadings and briefs 


Preparation for depositions, hearings, 
trial and court conferences 


Attendance at depositions, hearings and 
conferences 


10/22/74 to 
2/15/75 


2/12/75 to 
10/8/76 
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General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, meetings with 
counsel and other persons 


Trial - preparing for and attendance at trial: 
Dctober 22, 23, 25, 29 and 30, 1974; January 
7. 9) 20, 27, 28. ah, ASTS; Pabeuery  ealty IF 

12, 1975; Court conference: November 27, 1974; 
Tour of TA facilities: November 12, 1974. 


Work on papers, pleadings and briefs 


Preparation for depositions, hearings, 
trial and court conferences 


Attendance at conferences and trial 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, meetings with 
counsel and other persons 


Post-trial period - preparing of post-trial 
memoranda on contidentiality of methadone 
treatment records and the nature and struc- 
ture of TA employment; preparing of proposed 
final order: preparing of Title VII and 
attorneys’ fees motions ond supporting 
memoranda; monitoring «© ompliance with 
permanent injunction; p xing of motion 

to supplement and modify ae May 20 order. 


Court conferences: 12/16/74; Lf 23/755 
7/22/75; LO/S/ 76. 


Work on papers, pleadings and briefs 


Preparation for hearings and court 
conferences 


Attendance at hearings and conferences 


General research, investigation, case 
planning, communication with and pro- 
vision of legal advice and representa- 
tion to class members, monitoring relief, 
meetings with counsel and other persons. 


193. 


SA ANOOS UG Sd 
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EXHIBIT B 


Beazer v, New York City Transit Authority 


May 1, 1973 to October 8, 1976 


Court Transcripts . 

Discovery Transcripts 

Filing Fees 

Messenger Service . 

Source Materials . . - + «> «ue (are ao 
Travel & Subsistence . . eee 2 Ey ahs 


Morox:. 3. 6 6 3 6 ee ee ee me ea ie Be 


$14,299 
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TO OCTOBER 8, 1976 


Beazer v. N.Y.C. Transit Authority 
72 Civ. 5307 


LIST OF BRIEFS, OPINIONS, ORDERS, 
AND OTHER PAPERS FILED WITH THE COURT 


“DECEMBER 15, 1972 - OCTOBER 8, 1976 


Complaint - Class Action E2/ T5772 


Stipulation Extending TA's Time to 
Answer Complaint L973 


TA's Motion to Dismiss; Affidavit; 
Supporting Memorandum 


Pl's Motion for Class Action Determination; 
ffidavit; Supporting Memorandum 2/13/73 


Stipulation with City Ds' Adjourning Pls' 
Motion for a Class Action Determination and 
Extending City Ds' Time to Answer Complaint 2/20/73 


Stipulation with TA Adjourning Pls' Motion 

for a Class Action Determination and TA's 

Motion for Dismissal and Summary Judgment 2/20/73 
City Ds' Answer 3/20/73 
Order to Show Cause for Leave to Appear 

Amicus Curiae; TWU Affidavit in Opposition 

to A's Motion to Dismiss; Supporting 

Memorandum 3/30/73 


Affidavits of DuBois and Eleanor Norton 
in Opposition to TA's Motion to Dismiss 4/5/73 


Pls' Memorandum in Opposition to TA's 
Motion to Dismiss 4/5/73 


Pls' Letter to Griesa, J. (re Snead) 4/25/73 
Orders Denying TA's Motion to Dismiss the 

Complaint; Granting Class Action Motion; 

Granting TWU “Leave t:o Appear as Amicus 

Curiae (by endorsement) SF 2773 

TA's Answer and TA Ds' Letier to Griesa, J. 5/30/73 


Pls' First Interrogatories and Docuuwent 
Requests co TA 6/22/73 


Pls' Interrogatories and Document Requests 
to TA Board Members 6/29/73 


(continued) 


“enotes pape:s prepared by plaintiffs' counsel. 
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Pls' First Interrogatories and Document Requests 

to City Ds’ 6/29/73 
Pls' Notice of Motion to Amend Pieadings; 

Affidavit; Proposed Amended Complaint; 

Supporting Memorandum 7/9/73 


TA's Letter to Griesa, J. (re action on 
amended complaint) 7/11/73 


Affidavit of Harry I. Bronstein (re proposed 
stay) 7/12/73 


Affidavit of DuBois (re proposed 
stay); Letter to Griesa, J. 7/20/73 


TA's Affidavit in Opposition to Pls' 
Motion to Amend the Pleadings 8/17/73 


TA's Letter to Griesa, J. (re, proposed stay) 8/17/73 


Pls' Second Motion to Amend the Pleadings; 
Affidavit; Supporting Memorandum 8/27/73 


City's Letter to Griesa, J. (re conference 
of 9/18/73) 8/29/73 


Pils’ Letter to Griesd, J. (re conference 
of 9/18/73) 9/12/73 


TA's Letter to Griesa, J. (re conference 
of 9/18/73) 9/14/73 


Pls' Letter to TA (re Pls' interrogatories) 9/14/73 


Pls' Letter to Griesa, J. (re summary of 
proceedings to date) and Memorandum 10/4/73 


TA'’s Answer to Pls (re extension of time 
to answer Pls' interrogatories) 10/5/73 


Pls' Letter to TA (re response to TA's 
letter of 10/5/73) 10/9/73 


Pis' Motion for Sanctions for Failure to 
Make Discovery; Affidavit; Letter to Griesa, J,; 
Supporting Memorandum 10/18/73 


TA's Notice of Taking Pls' Depositions 
upon Oral Examination 10/15/73 


TA's Interrogatories and Requests for 
Production of Documents 10/19/73 


TA's Response to Pls’ Interrogatories 
and Document Requests 10/23/73 


(continued) 
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Pls' Application for a Temporary Restraining 
Order and a Preliminary Injunction--Order to 
Show Cause; Affidavits of Vannie Smith, George 
Maxwell, DuBois; Supporting Memorandum 


TA's Affidavit in Opposition to Pls’ 
Application for a Preliminary Injunction; 
Supporting Memorandum 


Pls' Supplemental Affidavit in Support of 
Pls' Motion for a Preliminary Injunction 


Order Granting Motion to Amend Pleadings 
(by endorsement) ; 


Pls’ Supplemental Memorandum in Support of Pls, 
for Sanctions for Failure to Make Discovery 


TA's Memorandum in Opposition to Pls' 
Motion for Sanctions for Failu «= to Make 
Discovery 


Order on Stipulation (re confidentiality 
of Pls' MMTIP records) 


Amended Complaint 


Proposed Order and Waivers of Confidentiality 
Authorizing Release of MMTP Records, with 
Letter to Griesa, J. from Balber. 


Order Authorizing Release of MMTP Records 


MaBSTOA's Responses to Pls' Interrogatories 
and Document Requests 


Answers of D William J. Ronan to Pls' 
Interrogatories of 6/29/73, with Letter 
to DuBois from TA 


TA Notices of Taking Depositions of MMTP 
Programs 


Supplemental MaBSTOA Responses to Pls' 
Interrogatories and Document Requests 


City Ds' Responses to Pls’ Interrogatories 
and Document Requests 


TA's Answer to Amended Complaint 


Pls' Notice of Taking Deposition Upon Oral 
Examination and Request for Production of 
Documents - Ds' McLaren, Lanzetta, 

Warren 


Pls' Notice of Taking Deposition Upon Oral 
Examination aud Request for Production of 
Documents -- Ds' Ronan, Butcher, Bailey, 
Braun, Feldman 


(continued) 


10/24/73 


10/29/73 
10/29/73 
10/29/73 


Motion 
BD APY FAS 


11/8/73 


Ly 773 


11/8/73 


LI/6/73 


11/8/73 


LE/9/73 


11/16/73 


11/30/73 


11/30/73 


LL IS/73 


12/3/73 


12/18/73 


12/18/73 
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Pis' Responses to TA'’s Interrogatories and 
Document Requests 


Order Extending Order of 11/9/73 Authorizing 
Release of Pls' MMTP Records 


Order to Show Cause and Affidavit in Support 
of Pls' Motion for a Protective Order Pursuant 
to F.R. Civ, P. 26(c); Letter to TA Ds from 
Morril; Supporting Memorandum 


TA's Memorandum in Opposition to Pls' Motion 
for a Protective Order Pursuant to 
FRe Civ. Po 26(c) 


Order Granting Protective Order 


Affidavit of Malcolm Frasier re TA's 
Interrogatories 12/28/73 


Pls' Notice of Taking Deposition Upon Oral 
Examination and Subpoena Duces Tecum - 
Harold L. Trigg 


Pls' Notice of Taking Deposition Upon Oral 
Examination and Request for Production of 
Documents - Harold Shanen 


Pls' Order to Show Cause for an Order to 
Compel Testimony of Harold L. Trigg Pur- 
suant to F.R,Civ. P. 37(a)(2) and 37(a) (4); 
Affidavit of Morril; Letter from Morril to 
Griesa, J.; Supporting Memorandum 


Affidavit of Allen Taylor in Oppositior to 
Pis' Motion to Compel Testimony of Harold L. 
Trige Pursuant to F.R. Civ. P. 37(a)(2) and 
37(a) (4); Supporting Memorandum 


Notice of Taking Deposition Upon Oral 

Examination and Request for Production , 
of Documents--Ds Bailey, Braun, Butcher, 
Feldman, Ronan, Yunich ; 


Pls’ Supplemental Interrogatories 
to City Ds’ 


Pls' Second Interrogatories and 
Request for Production of Documents to TA 


Pls’ Letter to Griesa, J. 


TA's Answers to Pls' Interrogatories 
and Request for Production of Documents, 
dated July 17, 1974 


Pls' Proposed Findings of Fact 


TA's Proposed Findings of Fact 


(continued) 


12/28/73 


1/10/74 


1/18/74 


1/21/74 


1/22/74 


1/25/74 
3/15/74 


3/22/74 


4/3/74 


5/6/74 
7/8/74 
7/17/74 


7/26/74 


8/15/74 
9/3/74 
9/26/74 


Exhibit C 


Proposed Findings of Fact Agreed to By 
Pls and Ds (filed by Pls) 


TA's Response to Pls' Proposed 
Findings of Fact and Counter Proposals 
of Defendants 


Pls' Response to Ds' Proposed Findings 
of Fact and Counter Proposals of Ds 


DuBois Letter to Griesa, J. 

Stipulations re: Authenticity of Documents 
Produced, Avthenticity of Medical Records, 
Waiving Requirement that vepositions Be Sign 4 
DuBois Letter to Griesa, J. 


DuBois Letter to TA re Geposition designations) 


DuBois Letter to Griesa, J. (re pre-trial 
conference 11/22/74) 1) 


DuBois Letter to Griesa, J. (re depositions 
of TA board) ae 


TA's Pre-Trial Memorandum 


Pls’ Summary of Proposed Testimony 
of Pls' Witnesses at Trial 


TA Letter to Griesa, J. (re witnesses at trial) 


Pis' Pre-Trial Brief on Law 


Compilation of the Agreed To and Contested 
Facts Together with Pls’ Submissions Regarding 
Documentation Contained in the Record 


DuBois Letter to Griesa, J. @nclosing Postal 
Service settlement) 


Balber, Letter to Griesa, J. (re credentials of 
Franc¢ds Rowe Gearing, M.D., pts' witness 
at trial) 


TA Letter to Griesa, J. Outlining Proposed TA 
On-Site Tour 


DuBois Letter to Griesa, J. (re TA on-site tour} 
Court's Memorandum to Counsel of TA Tour 
Court's Memorandum of TA Tour 


Balber Letter to Griesa, J. (re Blomberg 
article as evidence) 


Plaintiffs' Memcrandum in Opposition to 
the Admission of Certain Evidence 


(continued) 


10/7/74 


10/8/74 
10/11/74 


10/11/74 


10/15/74 
10/17/74 
10/18/74 


10/18/74 


10/18/74 
10/18/74 


10/18/74 
10/21/74 
10/21/74 


10/21/74 


10/23/74 


10/29/74 


11/4/74 
11/8/74 
11/13/74 
11/13/74 


12/11/74 


12/16/74 


Ae 
Exzhidit C 


DuBois Letter to Griesa, J. (re proposed order 
to hear expert witnesses) 12/27/74 


Court's Order for Dole, Etzioni, Gollance, 
Kreek, Trigg, Lukof£, Primm, Rosenthal and 
Higgins to Testify 12/30/74 


Court's Order for Densen-Gerber to Testify Li2hL TS 


Update to February 7, 1975 of Pls' Ex. 31-- 

Compil. -ion of the Agreed to and Contested 

Facts Together with Pls' Submissions Regard- 

in, Documentation Contained in the Record 207175 


?ls' Memorandum Relating to TA Tour 2/17/75 
Pls' Memoranda on (1) federal law on 

confidentiality; (2) analysis of TA rules 

and regulations and job experience eligibility 
requirements as they relate to the structure 

of the TA employment system 2/21/75 


DuBois Letter to Griesa, J. (re above--with 
exhibits) 2/24/75 


TA Letter to Griesa, J. (re above) 2/28/75 
Ds* Memorandum Relating to the Confiden- 
tiality of Methadone Maintenance Treatment 
Program Records 2/28/75 
norandum Relating to "Package insert" ZE2S/ PS 
to Griesa, J. (re above) 3/7/75 
Dubois Letter to Griesa, J. (re census data) 4/4/75 


DuBois Letter to Griesa, J. (objecting to viewing 
O£°TV clip) 7/21/75 


DuBois Letter to Griesa, J. (re confidentiality 
of patients’ records - enclosing Federal 
Register HEW guide’ ines) 7/29/75 


Letter to Court from Pls reiterating 
obiection to TV news report viewing 7/30/75 


DuBois Letter to Court enclosing slit opinions 
--Green v. Mississippi Pacific RR 4o., and 
Harris v. Kent Board of Barberir. 3/6/75 


Notice of Submission of Final Judgment 
and Final Judgment; Letter 9/29/75 


Pls’ Memorandum in Support of Their Motion 

for Costs and Attormeys' Fees Pursuant to 

Title VII of the 1964 Civil Rights Act; Letter 10/9/75 
Letter from the Corporation Counsel to 

Griesa, J. (re final judgment) 10/17/75 


(continued) 
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DuBois Letter to Griesa, J. (re injunctive 
relief against City Ds) 10/31/75 


Ds' Memoratidum Opposing Pls' Motion for 
Costs and Attorneys’ Fees 10/31/75 


Letter from Summers to Griesa, J. opposing 
attormeys' fees 11/3/75 


Ds' Proposed Final Judgment 11/3/75 


Pls' Reply Memorandum in Support of Their 
Motion tor Costs and Attorneys’ Fees EE/(26/ 75 


Pis' Memorandum in Pde Sib of Their 
Proposed Order and in Opposition to 


TA's Proposed Counter-Order 11/26/75 


Letter from Pls to Griesa, J. (re attorneys’ fees)12/2/75 


Letter from Pls to Griesa, J. (re permanent 
injunction) 1/30/76 


Letter from TA to Griesa, J. (re above 
letter) 2/6/76 


Pis” Latter to, Grtesa, J.’ (re above letter) 3/9/76 


Pls' Letter to Griesa, J. (re back pay and 
retroactive seniority) 4/7/76 


Permanent Injunction and Judgment and 
Supplemental Opinion 5/5/76 


Pis' Motion to Supplement and Modify the Court's 
ee of May 20,1976; ie eke 
Memorandum; Affidavits 9/24/76 
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ATTORNEY 


ELIZABETH B. DuBOIS 


Date of Birth: September 9, 1940 


Education: Harvard Law School, LL.B. 1965 
Magna Cum Laude 

Radcliffe College, B.A. 1962 
Cum Laude 


Employment: 


Director and President, Legal Action Center, 
New York, New York 

Counsel, Vera Institute of Justice, New York, New York 

Staff Attorney, NAACP Legal Defense and Educational Fund, 
inc., New York, New York 

Steff Attorney, Legal Aid Agency of the District of Columbia, 
Washington, D.C. 

Special Assistant to the Executive Director of the Staff 
(James Vorenberg), President's Commission on Law Enforce- 
ment and Administration of Justice, Washington, D.C. 

Law Clerk to Judge Henry W. Edgerton, United States Court 
of Appeals, D.C. Circuit, Washington, D.C. 

Su=ner Associate at Paul, Weiss, Rifkind, Wharton & 
Garrison, New York, New York 

Civil Rights work in Jackson, Mississippi 


Bar Admissions: 

New York 

District of Columbia 

United States Supreme Court 
Second Circuit Court of Appeals 
Southern District of New York 
Eastern District of New York 


Comnittee and Board Memberships: 

Board of Overseers of Harvard College 

Overseers’ Committee to Visit Harvard Law School 

Executive Committee of the Association of the Bar of the 
City of New York 

New York State Bar Association 
Executive Committee of Criminal Justice Section 
Co-Chairperson, Committee on Legal Representation 
of Indigents in the Criminal Process 

Governor Carey's Task Force on Law Enforcement 
Chairman, Subcommittee on Narcotics and Victimless Crimes 
Subcommittee on Corrections 

New York Committee of the United States Commission on 
Civil Rights 

Comnittee on Federal Legislation of the Association of the 
Bar of the City of New York 

Americal Civil Liberties Union Equality Committee 


1973-present 
1972-1973 
1968-1972 
1967 
1966-1967 
1965-1966 
Summer 1964 


Summer 1963 


1965 
1967 
1969 
1972 
1973 
1973 


1975-present 
1971-present 


1973-present 
1975-present 
1975-present 
1975-present 
1975-present 
1970-1976 


1972-1973 
1970-1972 
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Major Litigation: 


At the NAACP Legal Defense and Educational Fund, Inc. I handled 

a large number of federal cases on the Court of Appeais and 
United States Supreme Court levels including, e.g.: Groppi v. 
Wisconsin, 400 U.S. 505 (1971)(which I argued in the United States 
Supreme Court); United States v. Bobby Seale, 461 F.2d 345 (7th 
Cir. 1972); Cassius Clay v. United States, 403 U.S.°698 (1971). 


I have been primarily responsible for such complex federal ligita- 
tion as Chance et al. v. Board of Examiners et al., during all the 
years of its Litigation (major court decisions and pending proceed- 
ings in tuis case include: 330 F.Supp 203 (1971), aff'd, 458 F.2° 
1167 (1972); 496 F.2d 820 (1973); 534 F.2d 993 (1976); cert. 
cenied, 95 S.Ct. 123 (1974); appeals pending, 2nd Cir. Nos. 76-7348 
aid 76-7470; petition for certiorari pending U.S.Sup.Ct. No. 76-344). 


I have also been involved in and ultimately responsible for virtu- 
ally all the litigation conducted by the Legal Action Center since 
it commenced operations in the spring of 1973. 
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ERIC DAVID BALBER 


Office: 271 Madison Avenue : 600 West End Avenue 
New York, New York New York, New York 
(212) 679-6502 (212) 799-1377 


October 6, 1947 
Miami, Florida 


Ecucation 
Columbia Law School, J.D. 1972 
Harlan Fiske Stone Scholar 
Employment Rights Project 
Columbia Legal Assistance Resources 
Columbia Legal Services 
Research Assistant to Professor George Cooper 


The George Washington University, B.A. 1969 
Degree "With Distinction" 
Political Science Major 


Exployment 


Staff Attorney, Legal Action Center, 
New York, New York Present 


Staff Attorney, Vera Institute of Justice, 
New York, New York E73 


Intern, New York City Environmental Protection 

Administration, Program Planning Division, 

New York, New York 1970 
Intern, United States Department of Commerce, 

Office of Minority Business Enterprise, 

Washington, D.C. - 1969 
Intern, Office of Hon. Claude Pepper, United 

States House of Representatives, 

W:shington, D.C. 1969 
Intern, District of Columbia Department of 

Public Health, Research and Planning 

Division, Washington, D.C. 1969 


Bar Admissions 


New York State 

United States District Court, Southern District of New York 
United States District Court, Lastern District of New York 
United States Court of Appeals, Second Circuit 


Member, Association of the Bar of the City of New York 
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MARK C. MORRIL 


Office: 271 Madison Avenue 924 West End Avenue 
New York, New York New York, New York 
(212) 679-6502 (212) 866-8545 


Born: April 26, 1947 
Boston, Massachusetts 


EDUCATION 


Columbia Law School 
J.D. June 1972 
Law Review, Board of Editors 
James Kent Scholar (highest honors third year) 
Harlan Fiske Stone Scholar 
Teaching Fellow 
Columbia Legal Assistance Resources 


Tufts University 


B.A. in history and French, June 1969 
Magna Cum Laude 


Institut d'Etudes Pouas (University of Paris) 
Two semesters, 196/- 


EMPLOYMENT 


Staff Attorney, Legal Action Center, New York, New York 1973-Present 


Law Clerk to Honorable Jack B. Weinstein, United States 
District Court, Eastern District of New York 1972-1973 


Summer Associate, Coudert Freres, Paris, France Summer 1971 
Management Intern, United States Department of Labor, 

"%oston, Massachusetts Summer 1970 
Evaluation Analyst, City of Boston Model Cities 

Administration Summer 1969 


BAR ADMISSIONS 


New York State 

United States Court of Appeals, Second Circuit 

United States District Court, Eastern District of New York 
United States District Court, Southern District of New York 


COMMITTEE AND BAR ASSOCIATION MEMBERSHIPS 


Association of the Bar of the City of New York 
Committee on State Courts of Superior Jurisdiction 


New York State Bar Association : 
Executive Committee of Criminal Justice Section 
Co-Chairperson, Committee on Representation of Indigents 
in the Criminal Process 
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EXHIBIT E—AFFIDAVIT OF 
MICHAEL MELTSNER DATED OCTOBER 29, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., : 72 Civ. 5307 
Plaintiffs : (T.P.G.) 
-against- 
NEW YORK CITY TRANSIT AUTHORITY, et al., 


AFFIDAVIT 
Defendants. 


STATE OF NEW YORK ) SS. : 
COUNTY OF NEW YORK) iy 


MICHAEL MELTSNER, being duly sworn, deposes and says: 
1. TI am one of the attorneys in the above captioned 
matter and I make this affidavit in support of the motion by 
plaintiffs and the Legal Action Center of the City of New York, 
Inc. for award of attorneys’ fees. I am a 1960 graduate of the 
Yale Law School with fifteen years of litigation experience 
before state and federal courts at both trial and appellate 
levels. I am a member of the bar of the Stete of New York, the 
‘United States District Court for the Souther District, the Court 
Sof Appeals for the Second Circuit, the Supreme Court of the 
; United States and the Courts of Appeals for the Fourth, Fifth, 
:,and Eighth Circuits. 
2. During the pene six years I have been a member of 
.. the faculty at the Columbia University School of Law where I 
| teach a clinical seminar, criminal procedure and constitutional 
ij Mitigation. My rank is Professor cf Law and I am also a 


1 


: co-director vf Morningside Heights Legal Services, Inc,, the 


{| Law School-sponsored legal services office. 


i 3. Prior to joining the faculty of Columbia Law School 


te was employed as First Assistant Counsel of the NAACP Legal 


Pee RT ee Re eae 
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Defense and Educational Fund, Inc. (LDF), and the National 
Organization for (lie Rights of Indigents (NORT). As a senior 
staff attorney at LDF and NORI, I supervised civil and cr‘minal 
litigation brought on behalf of indigents and persons claiming 
rights under the civil rights laws of the United States, I 
have been the responsible attorney in the trial on appeal of 
over one hundred federal court cases, supervised junior attormeys 
in several hundred others, and argued before the Supreme Court 
of the United States on six occasions. I have received several 
citations from the judiciary for the quality of my work before 
the Courts, including one such a citation from the Court of 
Appeals for the Second Circuit. 

4 I have also served as consultant to a number of 
philanthropic and professional organizations, including the 
NAACP Tegal Defense and Educational Fund, Inc., the Ford 
Foundation, the Fund for the City of New York, the New York 


Urban Coalition, and the Criminal Courts Committee of the 


Association of the Bar of the City of New York. A curriculum 


vitae more fully describing my background and experience 
‘ $aedenbing complex questions of law in the federal courts is 
‘attached and incorporated herein. 

5. I have participated in the instant case at all 
stages, up to and including judgment, including pre-filing 
investigation, case planning, drafting, discovery, briefing, 

pretrial preparation, and trial. My major responsibilities 
- in this case have included legal research, case planning, brief 
_ writing and editing. During the four years that this case has 
been pending before the court, I have devoted more time to it 
than to any other litigated action in which I have been involved. 
; On the basis of a review of my records, files and contemporaneous 


‘| diary entries the hours which I spent on each of these phases is 
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as follows: 


Work on papers, pleadings and briefs 


Preparation for depositions, hearings 
trial and court conferences 


Attendance at depositions, hearings, 
conferences and trial 


General research, investigation, case 
planning, communication with and 
provision of legal advice and represen- 


tation to class members, monitoring 
relief 


Total Time 198-1/2 


Dated: New York, New York 
October 7A, 1976 


MICHAEL MELTSNER 


Sworn to before me this 


RRaay of October, 1976. 


(Mou Chats Chasloo. Vo ae 


sui PERLE 


ork 
n Bisco. facie SO, “Tors 
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Columbia University in the City of New York | New York, N.Y. 10027 
(212) 280-3867 


SD+OOL OF LAW : 435 West 16tn Street 


Revised 9/76 


CURRICULUM VITAE OF MICHAEL CHARLES MELTSNER 


180 Riverside Drive 
New York, New York 
(212) 787-6714 


tien (1970-): 


ofessor of w, Columbia University School of Law; Co-Director, 
torningsice Heights Legal Services, Inc. 


Legal Specialties: Criminal Procedure, Clinical Education, 
enstitutional Litigation, Civil Rights, Litigation Skills, 
ychology and Law. Morningside Heights Legal Services is a 
WI nsored legal services program in which third year 
tude represent indigent clients under faculty supervision. 


Asda 
rym oO 


PoSsieron ClyGi-1970) = : 
n= Counsel, NAACP Legal Defense and Educational 3 - 
DF); Co-Director, Nutional Office for the Rights 

nt (NORI). 


oS 


As LDF First Assistant Counsel and Co-Director of the NORTI 
Program, I supervised civil and criminal litigation of both 
organizations, the staffs of which numbered over 20 attorneys, 

rous student assistants, and a national network of 300 
cooperating attorneys. As the Fund handled more litigation before 
the United States Supreme Court each year than any law office, 
other than that of the Solicitor General, my Gaily work was 
intimately tied to practice before the Court.! As a member of 
ine LDF an@ NORI staff I tried and/or participated in the appeals 
c= several hundred cases before federal @Gistrict courts, courts 


I have argued the following Supreme Court cases: Coleman v. 
abama, 377 U.S. 129 (1964), see also 389 U.3. 22 (1967); Biagers 
_Tennessee, 390 U.S. 404 (1968); Turner v. Fouche, 396 U.S. 346 
0); In re Burrus (reported with McKeiver v. Pennsylvania), 
U.S. 528 (1971); Neil v. Biggers, 409 U.S. 188 (1972); ana 
warner v. Flemings, 413 U.S. 1346 (1974). 


Ine 
u 


$ 


yo 


[<oy ja 


we 


I 


‘ 
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ns 
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“ichael Charles Meltsner 


A oS ss 2 
of appeals, and in the state courts. 
raucation: 


, Oderlin College, 1957. 
Yale Law School, 1960. 


Academic Positions: 


ociate, Department of Psychology, Teachers 
6- 


iminel Law, New York University School of 


+ Legal Action Center of the City of New York (1973-). 
: oara (1975-). 


Board, Institute for Applied Study of Social 
) 


ican Law Teachers (1974-). See 
3 
Consultent, regarding public interest law, to the Ford Foundation 
(1974) and the Fund for the City of New York (1974). : 


—_ eee 


2. Tllustrative of the diverse subject matter of these cases are 
the following decisions: Jackson v- Godwin, 400 F.2d 529 (5th Cir. 
1668) (prisoners' rights); Beck v. Winters, 407 F.2d 125 (8th Cir. 
1669) (misdereanants' cor 
*. 2a 770 (8th Cir. 1966) 
Cypress v. Nonsectarian Hospital, 

tins v. Moses Cone Memorial Hospital, 323 F.2d 969 (4th Cir. 1963) 


=: 


(éiscriminarion against black patients and physicians); Newman v. 
Piaogie Park, 377 F.2d 433 (4th Cir. 1967), modified, 390 U.S. 400 


2 


(counsel fees for Genial of public accomodation); Ali v. New York 
State Athletic Commission, 308 F.2d 11 (S.D.N.Y. 1969) (denial of 
Soxing license to black muslim); Maxwell v- Bishop, 338 F.2d 138 
(8th Cir. 1968) (constitutional challenge of capital punishment) ; 
Lampkin v. Conner, 239 F. Supp. 751, aff'd, 360 F.2d 505 (D.C. Cir. 
1966) (apportionment); Kelley v.- Althiemer, 378 F.2d 483 (8th Cir. 
1967) (school desegregation); Gonzales v. Warden, 21 N.¥. 2d 18, 233 
N.E. 2d 265, cert. deniec, 390 U.S. 973 (1968) (constitutional chal- 
lenge to money bail system); Powell v- Wainwright, 403 F.2d 33 (Sth 
Cir. 1968) (2-e process rights of parolee); Mosher v. LaVallee, 491 
F.2d 1346 (2a Cir. 1974) (voluntariness of guilty plea). 
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Michael Charles Meltsner ; -3- 


Committee on Criminal Courts, Law and Procedure, Association 
of the Bar of the City of New York (1970-73). 


Overseers of the Center for the Study 
i epelonee (1967-73). 


Licon, 365 F.7G 770, 784 (8th Cir. 1966) 


Chatee, 300 F. Supp. 193, 203 (B.D.N.¥. 1971) 


hefee, £58 F.2d 544, 556 (2d Cir. 1973) 


wiation in Legal Education: An Experimental Course . 
a. itigation (with P. P. Schrag) (Published-by grant 
ouncil on Legal Education for Professional Responsi-— 


1975). z 


Public Interest Ad ivocacy: Materials for Clinical Legal 


Education (with P. Schrag) (Little, Brown and Co., Boston, 
1974). 


Cruel end Un usual: The Supreme Court and ind Capital Pi Punishment 


(Random House, New York, 1973). 


B. Articles and Journal Contributions 


" 


‘The Fight to Seve Hozart," MORE, April, 1975. 


Review: "Trial Manual for the Defense of Criminal Cases," 
ALI-ABA CLE Review, Feb. 14, 1975. 


"Cruel and Unusual Punishment," New York Times, Op- Ed Page, 
Oct. lil, 1974. 


"Stolen: 


One 1965 E ick," New York News Magazine, May 5, 1974. 


Review: "Cruel and Unusual Justice," by Jack Newfield, New 
Republic, Apr. 6, 1974. : 


Micheel Charles Meltsner : ~4— 


"Test Case Planning for the Trial Bar (with P. Schrag), Trial 
Magazine, Jan./Feb. 1974. j 


"Legal Aid After the Walkout” (with P. Schrag), New York 
fines, Dec. 23) tees. 


"Post Litigation Strategy" (with P. Schrag), Pro Bono Report, 
Deen as 


"Negotiating Tactics for Legal Services Lawyers, (with P. 
Schrag), 7 Clearinghouse Review 259 (1973). 


“An Aek t romote the Rehabilitation of Criminal Offenders 
in the State of New York," 24 Syracuse Law Review 885 (1973) 
(with M. lan and W. Lane). 


"Litigating Against the Death Penalty,” 82 Yale Law Journal 1111 
(29:73). 


"Clinical Education at Columbia: The Columbia Legal Assistance 


Resource," 24 Journal of Legal Education 237 (1972). 
at 


Review: "Law Against the People," New York Times, Mar. 5, 1972.. 


"Capital Punishment: The Moment of Truth," Juris Doctor, bs 
hove 2572. : 


"Minimum Stané@ards Proposed to Govern Bail Practices in Courts 
of the State of New York (for the Committee on Criminal Courts 
of the Association of the Bar), 26 Tne Record 402 (1971). 


"The Future of Correction: A Defense Attorney's View," 17 Crime 
and Delincuency 266 (1971). rn 


"Equality and Health," 115 University of Pennsylvania Law 
Review 22 (1966). 


“Pre-Trial Detention, Bail Pening Appeal, and Jail Time Credit: 
Tne Constitutional Problems and Some Suggested Remedies, 3 
Criminal Law Bulletin 618 (1967). 


"Southern Appellate Courts: A Dead End," in Southern Justice 
(Friedman, ed.) (Pantheon, New York, 1965). 


PRddenda 


“Report from a CLEPR Colony" (with P. Schrag), 76 Col. L. Rev. 
581 (1976). j 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


. CARL A. BEAZER, et al., : 72 €iv. 5307 


Plaintiffs, : (T.P.G.) 


-against- 


"NEW YORK CITY TRANSIT AUTHORITY, et al., > 


Defendants. : AFFIDAVIT 
STATE OF NEW YORK ) cc . 
COUNTY OF NEW YORK) : 


ARTHUR L. LIMAN, being duly sworn, deposes and says: 


1. I am a member of the firm of Paul, Weiss, Rifkind, 


! 
“ Wharton & Garrison and Chairman of the Board of the Legal Action | 


Center. 


2. I am familiar with the nature and history of the 


Beazer litigation, having been Chairman of the Board of the 


:, Legal Action Center throughout the course of the litiga’ion and 

'- having read the Court's main decision when it was issued. I have 
i’ also reviewed papers furnished me from time to time by plaintiffs" 
:; counsel which set forth the history of the case, the kinds of 


|; issues raised and resolved therein, and other matters relevant to 


' the amount appropriate for an award of attorneys' fees. 


%. As Chairman of the Board of the Legal Action Center, 


I an familiar with the exceptional quality of the legal work 


iz done by Elizabeth DuBois and the staff attorneys under her 
' supervision. I am also familiar with the reputation of Professor 


| Meltsner as a preeminent litigator in the field of civil rights, 


: and I have reviewed the resumes of Ms. DuBois and Messrs. Balber, 


‘| Meltsner, and Morril. 
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4. I have had extensive experience in billing for 


legal services at my law firm and in participating in proceedings 


_ to determine counsel fees in class actions and derivative suits. 
In my opinion, attorneys with the experience and credentials of 
Ms. DuBois and Professor Meltsner to carry the senior responsi- 
bility in a litigation would be entitled to bill their time to 
a client at a rate of not less than $100 an hour on a non- 
contingency retainer. The time of junior lawyers -- associates» 
at law firms -- would, in my opinion have been billed at from 
$40 to $75 depending on their emeritnce, snd law students at 
no less than $25 an hour. 

5. Where fees are contingent on results, then 
premiums above normal time charges are warranted for success. 
In my experience, depending on the complexity of the case, and 
above all, on the benefits conferred on the client class, the 

' fees awarded by courts on contingency matters have ranged from 
a premiuz of 50% above time to as much as three times the normal 


hourly rate. 


Dated: New York, New York 
October 2%, 1976 


Sworn to before me this 


VS day of October, 1976 


JAY HIMES 
Notary Public, Stato of New Yor 
No 31-4525415 
Cuslified in New York County + 


Comansuon Expises March 30, 198 


? 
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Affidavit of William Josephson 
dated November 15, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., ; 
Plaintiffs, 72 Civ. 5307 


~-against- (T.P.G.) 


NEW YORK CITY TRANSIT AUTHORITY, et al., 


i AFFIDAVIT 
Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) ***' 


WII LIAM JOSEPHSON, being duly sworn, deposes and 


1. Por more than twenty years I have been a mem- 
ber of the bar of the State of New York. For nearly ten 
years I have been a partner in Fried, Frank, Harris, Shriver 
& Jacobson, 120 Broadway, New York, New York 10005 (herein- 
after "Fried, Frank"). Prior to that time I worked as a 
lawyer in two United States Government agencies. Before that 
‘I was associated with Paul, Weiss, Rifkind, Wharton & Garrison. 

2. I make this affidavit at the: request of plain- 
tiffs' attorneys in connection with their application to fix 
the amount of attorneys’ fees. 

3. I am familiar with how New York law firms 
determine time charges for lawyers and bill clients. For 


several years I was a member and then Chairman of the Manage- 
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Affidavit of William Josephson dated November 15, 1976 oe 


ment Committee at Fried, Frank. I am now a member of the 
Finance Committee of Fried, Frank. I have had. much experience 
in billing for legal services at my law firm. 

4. I am familiar with the nature and scope of the 
Beazer litigation. I read the court's main decision when 


it was issued. I have also reviewed papers furnished me by 


plaintiffs’ counsel, setting forth the history of the case 


and summarizing the work done and the kinds of issues raised 
and resolved therein, and other relevant matters. 

5. I have reviewed the resumes »f Elizabeth B. 
DuBois, Michael Meltsner, Eric D. Balber and Mark C. Morril, 
who, I am advised, worked on the Beazer litigation. I also 
ee familiar with the time charges used by each in valuing 
their services in connection with this application. In my 
Opinion, lawyers with the experience and credentials of Ms. 
DuBois and Professor Meltsner would be entitled to bill 
their time to a client at a rate of not less than $100 an 
hour. In my opinion, lawyers with the experieace ant creden- 
tials of Messrs. Balber and Morril would be entitled to bill 
their time to a client at a rate of not less than $60 an 
hour. The time of law students and paralegal employees 
would, in my opinion, be billed at rates from $25 to $30 an 
hour. 

6. There would not be any differential in the 
application of these rates depending on the nature of the 
work actually performed, whether “work on papers, pleadings, 


and briefs,” “preparation for depositions, hearings, trial, 
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and court conferen.. " attendance at depositions, hearings, 


4 : 
conferences, and ti 2), ' "general research, investigation, 
case planning, etc.", assuming an appropriate division of 
labor between the more senior and the more junior lawyers 


with respect to this work. 


MARIA MM 
oe A McDERMOTT 


i ry Public, State of New 
i a Puls No. 41-2311100 York 
FS ualifiod In Queens County 


Certific2ta Filed tn Mev, York 
ae ‘WS | 1976. Commission Expire: * arch gh ry 


Drsver Dre Merl 


Notary Public 


443a 
Affidavit of Robert Newman, M.D., 
dated January 19, 1977 


\ : 
l UNITED STATES D§STRICT COURT 
: SOUTHERN DISTRICT OF NEW YORK 


CARL A. BEAZER, et al., 


| 
| 


| 
| 
| Plaintiffs, 

| -against- 2 72 Civ. 5307 
‘ YORK CITY TRANSIT AUTHORITY, et al., : AFFIDAVIT OF 


ROBERT G. NEWMAN, M.D. 
Defendants. 


TATE OF NEW YORK 
OUNTY OF NEW YORK ss 


ROBERT G. NEWMAN, M.D., being duly sworn, deposes and says: 
E I am presently Associate General Director for Operations, 


i Beth Israel Medical Center, New York, New York, and Assistant Professor 


| in the Department of Community Medicine at Mount Sinai School of Medicine. 

I am well acquainted with the history of methadone maintenance treatment, 
having first become aware of the efficacy of the treatment in about 1965 
when, as in hereafter described, reports of Dr. Dole's successful woi% in 
the area began to be widely disseminated. From 1970 to 1974, I was Director 
of the New York City Methad 1e Maintenance Treatment Program, and served as 
Assistant Commissioner for Addiction Programs of the New York City Department 
of Health from 1971 to 1974. I also directed the New York City Ambulatory 
Detoxification Program from 1971 to 1974, and the New York City Narcotics 
Register from 1972 to 1974. From January, 1975, through March, 1976, I 
served as a consultant on drug abuse to the Government of the United States, 
the Governments of Thailand and Hong Kong, the World Health Organization, | 
and the Drug Abuse Council, Inc., of Washington, D.C. I have published 
numerous articles concerning medical ard organizational aspects of addiction 
treatment. A copy of my resume is appended to this affidavit. 

2. I make this affidavit to convey to the Court facts supporting 


my considered professional opinion that even pr r to 1970 methadone 
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maintenance treatment was generally accepted by the medical community as 


an established and efficacious method of treating heroin addiction, and 
that well informed physicians, particularly those practicing in New York 
City, should reasonably have been expected to b2 aware of this fact. 

2; Beginning in 1965, when Dr. Vincent Dole and Dr. Marie Nyswander 
first recognized that methadone could be used successfully in the maintenance 
treatment of heroin addicts, they reported widely on their experience with 
this therapeutic modality. Papers describing their subsequent clinical 
and research findings were read at professional conventions such as those 
of the American Medical Association and the Association for Mental and 
Nervous Disease, and have been published in a variety of the most prominent 
and widely circulated professional publications, including the Journal of 
the American Medical Association, the Archives of Internal Medicine, the 
New England Journal of Medicine, the Archives of Environmental Health, 
Hospital Practice, and the Bulletin of the American Psychiatric Association. 


4. In 1965, when plans were made for the implemeitation of a 
pilot methadone maintenance treatment program to be located at the Morris J. 
Bernstein Institute of the Beth Israel Medical Center, a completely 
independent Evaluation Unit, headed by Dr. Frances Gearing, was established 
at the Columbia University School of Public Heolth to report on the program's 
progress and the data regarding the efficacy of methadone maintenance treat- 


ment. As additiona:’ methadone maintenance treatment programs were established, 


§. Dr. Gearing's Unit reported annually, beginning in 1968, and its 
reports were overwhelmingly favorable. These findings were widely publicized 
in the City's daily newspapers, in professional journals, and at meetings 
of professional associations. 

By 1968, when over 1200 patients had been admitted to methadone 
trertment at Beth Israel, Harlem and Bronx State Hospitals, Dr. Gearing's 


reported studies had already clearly concluded that the overwhelming 


: were brought within the scope of the Evaluation Unit. 
{ 
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| madority of these patients were responding well to treatment, were free 
{ 
| of drug abuse, and making excellent overall progress toward social 


rehabilitation. 


6. In addition to Mr. Gearing's Unit, a research group was 


| 
| 
| 
| 


assembled at Rockefeller University in 1964 ta investigate, among other 
things, both the effects of methadone on psychomotor performance and any 

| adverse medical side effects that long-term methadone maintenance might 
have. In addition to Drs. Cole and Nyswander, the group included Dr. Norman 
Gordon and Dr. Mary Jeanne Kreek, whe I understand have testified in this 
action. The reports of the Rockefeller group, which were read at a variety 
of professional meetings, «»peared in a variety of professional journals, 

| and were uniformly favorable. They found io evidence to suggest that 

| maintenance with methadone interferes with a person's ability to perform 

| Physical or intellectual tasks of which he (she) might otherwise be capable. 

| the findings of the Rockefeller group were confirmed by a number of 
researchers doing work in othe. parts of the country. 

7. Beginning in 1968, a series of annual, national conferences on 

methadone treatment were begun. These conferences, which continue to this 
day, bring together drug abuse treatment professionals from around the 
country to discuss the latest scientific studies regarding methadone mainte- 
nance treatment, and to exchange data, ideas and experiences regarding how 
best to deal with former heroin addicts in a clinical setting. The proceed- 
ings of the first national conference were published by the Rockefeller 
University, and the proceedings of the second were published by the Inter- 
national Journal of the Addictions. By the third annual national methadone 
maintenance treatment conference in 1970, held in New York City, which I 
attended, the conferences were a well established institution. The third 
conference had close to 600 registrants; it was co-sponsored by the National 
Institute of Mental Health and the National Association for the Prevention 


of Addiction to Narcotics; it was endorsed by the Council of Mental Health 
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of the Americal Medical Association, the American Psychiatric Association 


and the New York Academy of Medicine; and its proceedings were published 
| by the United States Public Health Service. 


8. . Because of the overwhelmingly favorable evaluative reports 


| 
| regarding methadone maintenance, both the State of New York and the City 


lot New York announced in 168 that they had independently decided to 
establish their own methadone maintenance treatment programs. Simultaneously, 
Dr. Dole's and Beth Israel's initial successess with methadone maintenance 
treatment were being nationally replicated in locations such as Chicago, 

| Minneapolis, St. Louis, Baltimore, Philadelphia, New Haven and New Orleans. 

| By February 1970, it was decided by the New York City government that a 
massive expansion of methadone maintenance treatment under the City's auspices 

‘was warranted. Thus, in 1970 I was employed by the New York City Healt’ 
Department to begin planning a City-operated methadone maintenance treatment 
program that would eventually accommodate some 12,000 patients and of which 
I would be director. It was my firm conviction then, as it is now, that the 


safety and efficacy of methadone maintenance treatment had been unequivocally 


established and that the time had therefore come to make that treatment as 


nes G. NEWMAN, M.D. 


iwidely available as possible. 


Sworn to before me this 
19th day of January, 1977. 


Dy Leb 


Notary Public 
RHEA L. DAVIDSON 
5 
Not Public, State of New Yors 
Niece t om cpr teepcgr e ve 
alified in New Yor vy 
cucsennainn Expires March 30, 197 Fs 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


‘CARL A. BEAZER, et al., 


: Plaintiffs, : 72 Civ. 5307 
1 (T.P.G.) 


-against- 
1 AMENDED 
;|NEW YORK CITY TRANSIT AUTHORITY, et al., : PERMANENT 
i INJUNCTION 
Defendants : AND JUDGMENT 


(1) on May 20, 1976, this Court entered a Permanent 


‘Injunction and Judgment against defendants New York City Transit 


i 


a 
l'Authority, and certain related defendants (hereinafter referred 


i 
t 
| 
} 
j 


further action +7 this Court; and 


to as the "TA"), paragraphs 4 and 5 of which Order contemplated 
| (2) on September 24, 1976, plaintiffs moved this Court 


| 

ifor an order modifying the May 20, 1976 Order; and 

4 

(3) on May 5, 1976, this Court declared that plaintiffs 
| 


jwere entitled to the award of a reasonable attorneys’ fee pursuant 


to Title VII of the 1964 Civil Rights Act; and 


(4) on October 29, 1976, plaintiffs move! this Court 
| 


for an order declaring defendants’ liability for attorneys’ fees 
{ ‘ 
pursuant to the Civil Rights Attorneys’ Fee Award Act of 1976 


and fixing the amount of fees; 
ACCORDINGLY, this Court having considered all papers 


and proceedings had herein celating to the above mentioned 


motions and having held hearings on January 11, 13 and 21, 1977 


to consider these matters and having made findings on the record 
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i: 
! 


at these hearings, that 

| (1) plaintiffs Francisco Diaz and Malcolm K. Frasier 
are entitled to individual relief; and 

: (2) plaintiffs Carl A. Beazer and Jose Reyes and class 
| member Nathaniel Wright are not entitled to relief; and 


(3) plaintiffs are entitled to the award of a reason- 


- follows: 
i 

i 1. Except as specified in Paragraphs 2 and 3, the TA, 
\ 
| its members, directors, officers, agents and employees, are per- 


i manent ly enjoined and restrained from denying employment to, or 


‘or past participation in methadone maintenance treatment. 


eee from employment, any person solely because of present 
1 
| ‘ 


| 
i 2. Except as specified in Paragraph 3, the employa- 
i 


| 
{ 


iphases of the employment process, including new applications, 


| 
ipromotions, transfers, disciplinary proceedings and dismissals) 


ibility of présent or past methadone maintained persons (in all 


jishall be considered by the TA according to appropriate personnel 
procedure: o determine the suitability of the individual for the 


! 
particular job. In the case of a present or past methadone 
Eee person, the TA is entitled to take in consideration 


jall relevant factors about the person's drug history, and the 


| 

lacus and reliability of any methadone maintenance program 
jhaving treated the person, in determining the person's suitability 
igor the job. 


E 
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3. This injunction does not prevent the TA from using 


appropriate standards regarding the employability of present or 


(a) A requirement of satisfactory performance 
in a methadone maintenance program for a specified 
period, such as a year, as a condition for employment; 
(b) A restriction against employment of such 
persons in sensitive categories such as subway motor- 
man, subway conductor, subway towerman, bus driver, 
and positions dealing with high voltage equipment. 
4&. As soon as an appropriate position becomes available, 
l.the named plaintiff Francisco Diaz shall be hired by the TA as a 
|Maintaniner's Helper Group (D), or in an equivalent position, with | 
oe pay and seniority rights from January 1, 1973. The TA shall | 
|not be entitled to use the provisions of New York Civil Service 
liLaw §61 (the "one in three" rule) to deny employment to plaintiff 
Diaz. The amount of back pay received by plaintiff Diaz shall 
ibe offset by the amount actually earned from other employment 


land unemployment benefits. 


ithe named plaintiff Malcolm K. Frasier shall be hired by th: TA 


{ 
| 
| 5. As soon as an appropriate position becomes available 
{ 
| 
| 
4 


las a Bus Cleaner, or in an equivalent position, with back pay and 
! : 
'seniority rights to wiich he would have been entitled if he had 

jnot been initially rejected for employment as a Bus Cleaner. The 


Ira shall not be entitled to use the provisions of New York Civil 


| 


Service Law §61 (the “one in three" rule) or any other device to 


deny employment to plaintiff Frasier. The amount of back pay 


received by plaintiff Frasier shall be offset by the amount 
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actually earned from other employment and unemployment benefits. 
6. All persons who have resigned, been dismissed from 

a4 denied TA employment due to present or past participation in 
methadone maintenance treatment whalt be eligible for reexamina- 


_tion for TA employment under the terms of this injunction, and 


' shall be given notice to that effect, pursuant to the following 


procedure: 


(a) Counsel for plaintiffs shall submit for the 
Court's approval an appropriate list of persons to be 
given notice, and the text of a proposed notice. The 
notice shall indicate that a decree has been entered 
giving relief to plaintiffs' class, and shall state 
that persons who believe they may be entitled to relief 
under the decree may contact plaintiffs’ counsel; 

(b) After said list and notice are approved by 
the Court, the TA shall within one week provide plain- 
tiffs' counsel with the latest, most complete address 
in its possession for each person on the list and plain- 
tiffs shall promptly mail said notice to all persons 
appearing on said list; 

(c) Plaintiffs' counsel shall submit to the TA 
the names and addresses of those persons who respond 
to said notice, or who otherwise contact plaintiffs’ 
counsel, as to whom plaintiffs’ counsel believe that 
they have a bona fide claim to be members of 
plaintiffs' class; 

(d) With respect to persons whose names are sub- 
mitted to the TA pursuant to subprargraph (c) supra 
the TA shall, within sixty (60) days of said hein on! 


reexamine said persons to determine their employability 


4. 
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pursuant to the terms of this injunction and shall 
submit a report regarding same to the Court and to 
counsel for plaintiffs, After the reports required 

by this subparagraph are submitted the Court shall 

take appropriate action, 

7. The provisions of 46 supra, shall not be to the pre- 


i 


j, Judice of the right of persons claiming to be members of plain- 


itiffs' class to independently notify the TA of their desire to be 


|| reexamined for TA employment pursuant to the terms of this 
idedubmesin, Such persons shall be reexamined as though they were 
pereene whose names had been submitted to the TA pursuant to 46 
| supra, and shall be afforded the same rights given said persons. 
| 8. Fees in the amount of $360,710 and costs and dis- 
|lbursements in the amount of $14,290 shall be paid by the Transit 
i semeeys to the Legal Action Center of the City of New York, Inc. 
| 9. The action is hereby dismissed as to plaintiffs 
Carl A. Beazer and Jose Reyes, and class member Nathaniel Wright, 
and as to the Civil Service Commission of the City of New York, 
the Personnel Department of the City of New York, Harry i 
Bronstein, Chairman of the Civil Service ee Pe and Director 
of the Personnel Department, and David Stadtmauer and James W. 
Lenten. members of the Civil Service Commission and their successor 
iin office, without costs. 
10. This Court reserves and retains jurisdiction res 


for the purpose of construing or enforcing this order, awarding 


further plaintiffs' costs and attorneys' fees, if appropriate, and 


ff MOY 


Thomas P. Griesa 
UlS.D.I. 


New York, New York 
January? ¢/, 1977 


aa 


granting any other further relief that may be necessary. 


